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March 29, 2017

Via Hand Delivery (Environmental Science Associates), E-mail Transmission and Federal
eRulemaking Portal
Mary Jo Borak, CEQA Lead
California Public Utilities Commission
c/o Environmental Science Associates
550 Kearney Street, Suite 800
San Francisco, CA 94108

CPUC/MBNMS
c/o Environmental Science Associates
550 Kearney Street, Suite 800
San Francisco, CA 94108
E-mail: mpwsp-eir@esassoc.com

Karen Grimmer, NEPA Lead
Monterey Bay National Marine Sanctuary
99 Pacific Avenue, Building 455a
Monterey, CA 93940
Re:

Draft Environmental Impact Report/Environmental Impact Statement
Monterey Peninsula Water Supply Project

Dear Ms. Borak and Ms. Grimmer:
We represent the City of Marina, California (“Marina” or “the City”) and hereby provide
written comments on Marina’s behalf regarding the Draft Environmental Impact
Report/Environmental Impact Statement (“Draft EIR/EIS”) issued in January 2017 for the
Monterey Peninsula Water Supply Project (“Project”) proposed by California American Water
Company (“CalAm”). Please ensure that these comments are made a part of the administrative
record for all state and federal proceedings relating to the Project.
Marina is providing these comments in several different capacities. First, it is a
Responsible Agency for the Project under the California Environmental Quality Act (“CEQA”)
because it will be considering the Coastal Development Permit for the Project in accordance with
the California Coastal Act. Cal. Pub. Res. Code §§ 30000, et seq. In this capacity, the City will
be focusing on the adequacy of the Draft EIR/EIS for this purpose.1 Second, the City is
1

The scope of the City’s inquiry as a Responsible Agency for a Coastal Development Permit is extremely
broad. It includes, but is not limited to, the analysis of potential individual and cumulative impacts to, and
mitigation measures for, environmentally sensitive habitat areas; marine/ocean resources and species (including the
biological productivity and quality of coastal waters); special land habitat areas and wetlands; archaeological and
cultural resources; preventing depletion of groundwater supplies; scenic and visual qualities; erosion and geologic
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providing CEQA comments on behalf of its citizens relating to the full range of environmental
issues that affect Marina. Third, the City is providing a full set of comments on the adequacy of
the Draft EIR/EIS under the National Environmental Policy Act (“NEPA”). The City has
organized its comments to track the numbering of sections in the Draft EIR/EIS.
Although the California Public Utilities Commission (“CPUC”) and Monterey Bay
National Marine Sanctuary (“MBNMS”) are being requested to issue permits and/or
authorizations for different aspects of the Project, it is important to note that the CPUC and
MBNMS each has a legal obligation to assess the full environmental impacts, mitigation
measures and alternatives for the entire Project, not just those portions of the Project that are
under their respective permitting jurisdiction. Thus, for example, since MBMNS has determined
that this is a “major federal action significantly affecting the quality of the human environment”
under NEPA, the Project has been federalized for purposes of environmental review, and NEPA
review of the entire Project for all federal agencies is mandated.
These written comments are the product of a joint effort by Farella Braun + Martel,
Emily Creel and her team at SWCA Environmental Consultants, and City staff. Most of the
technical analysis in this letter has been prepared by SWCA and the legal analysis has been
provided by Farella.
This letter also transmits to CPUC/MBNMS and relies upon the expert hydrogeologic
Memorandum prepared for Marina by Dr. Robert Abrams, a principal hydrogeologist with
Jacobson James & Associates, Inc., that is enclosed herewith as Appendix 1. We also enclose
two sets of slides that were presented and submitted to the Marina City Council at its meeting on
February 7, 2017: (1) Marina Coast Water District presented its “Marina Coast Water District
Water Supply Planning Overview” enclosed as Appendix 2; and (2) Stanford Professor
Rosemary Knight and two colleagues offered a presentation entitled “The Acquisition of
Geophysical Data Along the Monterey Coast” enclosed as Appendix 3.
INTRODUCTION AND SUMMARY
The current Project is the latest in a sequence of proposals by CalAm to develop a
desalination plant and associated facilities to supply water to areas that it serves on the Monterey
Peninsula. As these proposals have evolved over time and are now focused on a large project
located in Marina, the City has become increasingly concerned about the potentially significant
and irreversible impacts of the Project on Marina’s water supply, water quality, sensitive coastal
environment and citizens. Now that the City has had an opportunity to review the Draft EIR/EIS
issued in January 2017, it has become clear that the potentially serious, significant and long-term
instability; and public access. Cal. Pub. Res. Code §§ 30116, 30231, 30240, 30251, 30252 and 30253. The City
must also examine, for coastal-dependent facilities (if this provision is applicable), whether alternative locations are
infeasible or more environmentally damaging, the adverse impacts on public welfare, and ensure that adverse
environmental impacts are mitigated to the maximum extent feasible. Id. § 30260. The Legislature has further
specified that all public agencies administering the Coastal Act must apply environmental justice principles
regarding the siting and impacts of projects. Id. § 30013; Cal. Gov’t Code § 65040.12.
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adverse environmental impacts of the Project on the City have not been adequately studied,
evaluated or mitigated, and a proper evaluation of the Project alternatives has been undermined
by the legal deficiencies in the individual environmental analyses.
Marina is a vibrant, racially diverse community located along the central coast of
California. It has special and unique natural resources, including its coastal ecosystems, and
values its desirable quality of life. It is officially recognized as a minority community under
federal, state and local laws and programs. The City is currently 100 percent dependent for its
water supply on groundwater within the Salinas Valley Groundwater Basin. Marina’s continued
use of and access to this supply is essential to its continued economic vitality.
Marina’s comments on the Draft EIR/EIS are set forth in the chapters below. In brief, the
Draft EIR/EIS is legally inadequate in many critical subject areas and fails to meet the
requirements of CEQA and NEPA. The Draft EIR/EIS also falls far short of meeting the
adequacy requirements for the City’s use of it as a Responsible Agency. Cal. Code Regs. tit. 14,
§ 15096 (“CEQA Guidelines”). These shortcomings include the following:


Inflated Water Demand: The Draft EIR/EIS contains a bloated and unsupported
water demand “need” for the Project of 10,750 acre-feet per year (“afy”), which
by itself exceeds the total water deliveries by CalAm to its customers in each of
2014 and 2015. With the Project, CalAm would have a future water supply of
over 16,000 afy, of which only about 9,500 afy is for currently existing demand.
The remaining 7,000 afy is for uncertain or unspecified future uses. The Draft
EIR/EIS fails to critically analyze and downwardly adjust this “need.” CalAm’s
true “need” for new water is actually much less and could be supplied by other
projects. These deficiencies in the Project Objectives and Purpose and Need
Statement also improperly skew the environmental impact and alternatives
analyses, rendering them legally inadequate. (See chapters 1, 2.1-2.5, and 5.)



No Water Rights: It is undisputed that the Project (whose sole purpose is to
deliver water to customers) does not have water rights to extract and export the
groundwater it admits it will pump from the Salinas Valley Groundwater Basin,
which is in a “critical overdraft” condition. Although the Draft EIR/EIS attempts
to construct a legal argument that CalAm may be able to establish such water
rights in the future and therefore make this a “feasible” project, this is a contrived
argument based on an implausible series of future events. Indeed, since there is
no “permit” process for CalAm to obtain such rights, any future attempt to extract
water and establish rights will certainly be tied up in litigation or other
proceedings and very likely will never ripen into actual water rights. This is a
“showstopper” issue – the CPUC/MBNMS should not allow the Project to move
forward until CalAm can demonstrate that it actually holds rights to extract this
groundwater. (See chapter 2.6.)
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SGMA Conflicts: In 2014, the California Legislature enacted the Sustainable
Groundwater Management Act, which adopted a stringent and comprehensive
management scheme for California groundwater. The 180/400 Foot Aquifer
Subbasin, which the Project would use for groundwater extractions, is one of only
21 California groundwater basins that has been designated as “critically
overdrafted” and it is receiving expedited management treatment. The anticipated
implementation of this law makes it even less likely that any Project groundwater
withdrawals for export can or will occur. The Draft EIR/EIS’s failure to analyze
this issue is a critical inadequacy. (See chapter 2.6.)



Direct Legal Prohibitions: The extraction and/or export of Basin groundwater is
directly prohibited by one state law (the Monterey County Water Resources
Agency Act), one local ordinance (MCWRA Ordinance No. 3709) and one
annexation agreement applicable to the CEMEX Property signed by parties
including the City. The Draft EIR/EIS asserts, based on an untested legal
argument with no textual support and no analysis, that the Project “would be
consistent” with each law and agreement. This unsupported conclusion defies the
facts and is legally inadequate under CEQA and NEPA. (See chapter 2.6.)



Inadequate Project Description: The Draft EIR/EIS incorrectly and
misleadingly identifies the source of the Project’s water. The document
repeatedly asserts that the source is “seawater from beneath the ocean floor,” but
the facts reflect that 75-93 percent of the source water will be groundwater in
aquifers under land within Marina rather than seawater under MBNMS
jurisdiction. The Draft EIR/EIS also fails to disclose or discuss, in either its
intake alternative study or its main text, that the proposed slant wells are a risky
and unproven technology with no operational track record. Indeed, it appears that
no commercial desalination plant in the world uses such wells. The Draft
EIR/EIS is inadequate for failing to evaluate in its alternative selection process or
disclose to the public the risky and unproven nature of this technology. (See
chapter 3.0.)



Wrong Environmental Baseline: The Draft EIR/EIS incorrectly chose 2012
environmental conditions as the “baseline” date for environmental analysis. In
fact, the environmental baseline should be August 2015 or later for both NEPA
and CEQA purposes because that is the time when the Federal Notice of Intent to
prepare an EIS was first announced and because of the significant Project changes
that have occurred after 2012. (See chapter 4.1.)



Anticipated Groundwater Impacts: The best available scientific information
indicates that the Project’s subsurface slant wells could significantly and
adversely diminish the available water supply and water storage in Basin aquifers
and cause or exacerbate water quality problems in Basin groundwater. However,
instead of acknowledging and addressing these very important issues, the Draft
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EIR/EIS erroneously concludes that the extraction of groundwater by the slant
wells will have no significant impact on the groundwater basin. These findings
lack substantial evidence in the record to support them. (See chapter 4.4.)


Inadequate Modeling: As described in Dr. Abrams’ technical report, the
modeling that the Draft EIR/EIS relies upon to support its “no significance”
finding for groundwater impacts is not state-of-the-art and lacks the capability to
credibly evaluate the Project’s likely range of groundwater impacts. Among other
flaws, it fails to analyze impacts to the 900 Foot Aquifer, fails to evaluate the
downward vertical migration of seawater into lower aquifers, and fails to
incorporate the existing two-dimensional geophysical studies of this coastline by
Stanford Professor Rosemary Knight and her colleagues that delineate the
pathways between groundwater aquifers and downward seawater migration
between them. (See chapter 4.4.)



Brine Discharge Impacts: The Draft EIR/EIS fails to adequately assess the
environmental impacts from the discharge of 14 million gallons per day of highsalinity brine through an aging outfall diffuser into this diverse and sensitive
marine sanctuary environment. These discharges may cause extremely serious
impacts, particularly during the six-month period each year when they would not
be mixed with the sewage treatment plant effluent. No adequate mitigation
measures are proposed for any such impacts. (See chapter 4.5.)



Coastal Ecosystem Impacts: The Draft EIR/EIS finds that the Project will have
significant impacts on Marina’s coastal ecosystem and observes that development
of the slant wells, new desalinated water pipeline, transmission main and staging
areas would be located in Primary and Secondary Habitat areas (which also
constitute Environmentally Sensitive Habitat Areas (“ESHA”) under the Coastal
Act) where this type of development is directly prohibited (with no exception) by
Marina’s Local Coastal Plan. However, the Draft EIR/EIS fails to explain
credibly how this prohibition will not apply or how it will be reconciled. It
proposes only one mitigation measure, which essentially defers to a later time the
formulation of a plan for compensatory and other mitigation, which constitutes
improper deferral of mitigation under CEQA. (See chapter 4.6.)



Greenhouse Gas Emissions: The Draft EIR/EIS concedes that, because of its
highly intensive use of electricity for long-term operation, the Project will have
significant effects on the environment and climate change and that these impacts
are “inconsistent” with climate change laws and an Executive Order by Governor
Brown. However, the Draft EIR/EIS fails to propose a legally adequate set of
mitigation measures in contravention of CEQA or recent case law decisions.
Instead of proposing feasible mitigation, the document immediately jumps to the
unjustified conclusion that the impact is “significant and unavoidable,” thereby
attempting to avoid the requirement to propose mitigation. (See chapter 4.11.)
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Significant Historic Resource Impact: The Draft EIR/EIS failed to address the
Project’s impacts to the Lapis Sand Mining Plant (confirmed in June 2014 to be
eligible for listing in the National Register) and the Lapis Siding. The document’s
assertion that no such historic structures are contained within the Project’s Area of
Potential Effect is untrue and these significant impacts must be addressed and
recirculated for public comment in a new Draft EIR/EIS. (See chapter 4.15.)



Deficient Environmental Justice Analysis: The NEPA environmental justice
analysis and corresponding CEQA analysis as applied to Marina are fatally
deficient. In fact, Marina’s minority community and its environment will be
suffering a wide array of significant adverse environmental impacts, while
substantial amounts of its groundwater supply would be exported out of its
groundwater basin to customers on the Monterey Peninsula. The Draft EIR/EIS
contravenes applicable federal and state law and guidance by concluding that
these impacts are less than significant. (See chapter 4.20.)



Inadequate Alternatives Analysis: The Draft EIR/EIS alternatives analysis is
undermined by its wholesale incorporation of a flawed Project Objective/Purpose
and Need Statement, deficient environmental analyses, and inadequate mitigation
measures. In fact, an accurate comparison of alternatives is impossible at this
point. The Draft EIR/EIS concludes, without substantial evidence, that
Alternative 5a (a 6.4 mgd plant at the CEMEX site paired with the Pure Water
Monterey Groundwater Replenishment Project) is the environmentally
superior/preferred alternative. In fact, a wider set of alternatives should have been
selected, including a significantly smaller project that will meet the actual Project
“need” and mitigate for significant Project impacts. If a scientifically credible
analysis had been performed, several other alternatives, including the Potrero
Road alternative, likely would have been designated as the environmentally
superior/preferred alternative. (See chapter 5.0.)

In view of the key missing information, faulty Project Objective/Purpose and Need
statements, inadequate analysis of multiple environmental impacts, deficient mitigation
measures, and resulting inability to properly select and evaluate alternatives, this Draft EIR/EIS
must be completely redone and recirculated for public review and comment. Each of the four
specific criteria for recirculation in CEQA Guidelines § 15088.5(a) is met here, including that
“the draft EIR was so fundamentally and basically inadequate and conclusory in nature that
meaningful public review and comment were precluded.” See, e.g., Laurel Heights Improvement
Ass’n v. Regents of Univ. of Cal., 6 Cal. 4th 1112, 1130 (1993); Mountain Lion Coal. v. Fish and
Game Comm’n, 214 Cal. App. 3d 1043 (1989).
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EXECUTIVE SUMMARY
The Draft EIR/EIS’s Executive Summary contains a synopsis of the analyses and
conclusions from other sections of the Draft EIR/EIS. The City incorporates herein by reference
each of its written comments herein regarding those Draft EIR/EIS sections.
The Draft EIR/EIS does not include a Mitigation Monitoring and Reporting Program
(“MMRP”). An MMRP identifies the method, timing, and the party responsible for mitigation
implementation and verification. The Draft EIR/EIS identified a wide range of potentially
significant effects that could occur throughout an extended area and affect numerous agencies,
jurisdictions, and other interested parties and established a mitigation program to reduce or avoid
significant effects. Many of the significant effects of the Project would occur within the City, yet
many of the identified mitigation measures lack sufficient detail to clearly establish the
feasibility of implementation and methods in which measures would be implemented. The Draft
EIR/EIS should have included the MMRP to provide Responsible Agencies and other interested
parties with the opportunity to comment on it. Because of the gravity of the potential effects of
the Project, the Draft EIR/EIS should be revised to include the MMRP and be recirculated to
allow for Responsible Agency and stakeholder comment.
CHAPTER 1 – INTRODUCTION AND BACKGROUND
CEQA requires that the CPUC prepare an accurate and clearly written statement of the
Project’s objectives. CEQA Guidelines § 15124(b). This statement is particularly necessary
when evaluating mitigation measures and alternatives for the Project. NEPA correspondingly
requires that an EIS “specify the underlying purpose and need to which the agency is responding
in proposing the alternatives including the proposed action.” 40 C.F.R. § 1502.13. NOAA’s
NEPA Compliance Manual (2017) makes clear that the “decision maker” (MBNMS here) “must
clearly identify the purpose and need for the action,” that “the ‘need’ is the underlying problem
that the proposed action addresses,” and that “a carefully crafted purpose and need statement can
be an effective tool in managing the scope of the NEPA analysis.” It is important that the
agencies carefully use their own judgment in defining the project objectives and needs, rather
than simply adopting the “objective” or “need” statements provided by the applicant.
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The Project Objectives in chapter 1.3.1 (page 1-5) of the Draft EIR/EIS do not meet these
requirements. They include a series of purported objectives – including “sufficient water
supplies to serve existing vacant lots of record,” providing water supplies so CalAm can “pay
back the Seaside Groundwater Basin” with water for 25 years, and to “provide sufficient
conveyance capacity to accommodate supplemental water supplies that may be developed at
some point in the future to meet build out demand” by unspecified future customers – that appear
to merely represent a “wish list” of vague objectives to justify building a Project that will provide
CalAm with large amounts of additional water that it does not truly need.
Although the Project seeks to extract Salinas Valley Groundwater Basin water to produce
water far beyond its existing water needs, the CPUC and MBNMS are required to scrutinize and
apply a more rigorous standard when evaluating and stating the true amount of Project water
needs. The failure to do so here has resulted in a request for water that dramatically exceeds the
Project’s actual needs as detailed in the City’s comments on chapters 2.1 – 2.5 herein. This
deficiency has resulted in an unnecessarily inflated water demand that is causing a wide array of
significant harmful effects. The CPUC and MBNMS should omit these three project objectives
and define the true objectives and needs of the Project.
CHAPTERS 2.1 TO 2.5 – WATER DEMAND AND SUPPLIES
The concerns that the City expressed for Draft EIR/EIS chapter 1 herein become
particularly important given the information in chapters 2.1 to 2.5. It appears that the Project
“water demand” greatly exceeds CalAm’s actual needs, which unnecessarily intensifies all of the
Project’s environmental impacts and undermines the formulation and comparison of Project
alternatives.
These chapters disclose that the proposed desalination Project (9.6 mgd size) is expected
to produce 10,750 acre-feet per year (“afy”) of water for delivery to CalAm customers. This
annual amount exceeds CalAm’s total water deliveries to its entire network of customers in both
2014 (10,250 afy) and 2015 (9,545 afy). No figures are provided for 2016; these should be
added. In addition to this requested annual amount from the Project, CalAm expects to receive a
total of between 5,544 and 6,244 afy of additional water every year in the future, primarily from
the Carmel River, Seaside Basin and ASR (even after the anticipated litigations and restrictions
are imposed), resulting in a total of between 16,294 and 16,911 afy of CalAm water supply each
year. See Table 2-4.
The Draft EIR/EIS analysis of water demand is legally inadequate under CEQA and
NEPA because:
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The Draft EIR/EIS has selected the wrong existing annual water demand figure
based on the information provided by CalAm. Table 2-2 reflects that CalAm’s
annual service area demand has declined consistently over a ten-year period from
14,176 afy in 2006 to 9,545 afy in 2015. This steady decline is the result of many
factors including permanent water conservation measures. There is no reason to
believe that these annual declines will not continue in the future. Nonetheless,
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CalAm has proposed and the CPUC has apparently accepted the ten-year average
of these deliveries, or 12,351 afy, as the appropriate “existing demand” number.
In fact, this figure is factually unsupported and should be no higher than 9,545
afy.


CalAm then adds to its “water demand” request a total of 2,005 afy for “rebound
of the Monterey Peninsula tourist industry,” water for paper “legal lots” that do
not now use water, and potential Pebble Beach water entitlements. The Draft
EIR/EIS fails to adequately scrutinize these amounts. The tourist industry
rebounded strongly already in 2014-15 (see Dean Runyon Associates Study,
2016, discussed on page 6-16), yet CalAm had its lowest customer demand in the
last ten years in 2014 and 2015. Thus, this “rebound demand” number is simply
not credible. The other two components are also not firm demand amounts, but
rather are based merely on future speculation.



Finally, CalAm confirms that the Project will supply it with an extra amount of
between 2,019 and 2,719 afy of water each year that it plans to apply to
unspecified “other uses.” See Table 2-4. There is no demand at all for this water.
This surplus and unallocated quantity is obviously not part of CalAm’s actual
“need” for the Project and should therefore also be subtracted from the asserted
water demand for this Project.

In sum, the Draft EIR/EIS analysis of Project water demand is scientifically and legally
inadequate. CalAm does not “need” 10,750 afy from the Project or a total of over 16,000 afy of
water supply when its existing total service area demand is 9,545 afy and steadily declining.
Since by its own calculations, CalAm will receive up to 6,244 afy of water from other sources in
future years, its apparent true demand and need from the Project or other water sources is at most
in the range of 3,000 afy.
This incorrect water demand analysis also creates serious water rights and water supply
issues because of the overdrafted condition of the Basin and the water supply needs of the
Basin’s current legal users. The California Constitution provides that “the waste or unreasonable
use or unreasonable method of use of water be prevented, and that the conservation of such
waters is to be exercised with a view to the reasonable and beneficial use thereof in the interest
of the people and for the public welfare.” Cal. Const. art. X, § 2. Thus, an attempted export of
groundwater that is for a purpose in excess of current needs, and particularly for unspecified or
projected future needs, is a prohibited “waste” of groundwater, particularly in an overdrafted
basin in which this new user would have the lowest priority rights.
This deficient supply/demand analysis forms the basis of the CEQA project objectives
and federal “need” statement defines the nature, intensity and scope of the environmental
impacts in many important subject areas, ranging from the physical impacts to the sensitive
coastal ecosystem, to the major potential impacts to the Basin aquifers, to the volume and
impacts of the brine discharge. It also drastically and unreasonably limits the selection of
potential CEQA/NEPA alternatives as summarized in our comments for chapter 5 herein.
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Moreover, as discussed in the next section, California water law bars any groundwater
extractions that would cause potentially far-reaching water supply and water quality impacts to
Marina’s groundwater basin to supply CalAm with 7,000 afy of water that it does not currently
need.
CHAPTER 2.6 – WATER RIGHTS
A.

Introduction

At the outset, we disagree with the legal contention in the Draft EIR/EIS that water rights
is not an appropriate topic for a NEPA EIS or CEQA EIR and only needs to be addressed here in
the context of Project “feasibility.” Although the Draft EIS/EIR acknowledges that an EIR for a
“large scale land use development project” should “show a reasonable likelihood that water will
be available from an identified source,” it attempts to argue that the cases mandating these legal
requirements arise in a different context and should not apply to a water supply project itself. Id.
at 2-13.
In fact, it is absolutely essential that a water supply project demonstrate that it has a firm
right to obtain water from an identified source, particularly since the sole purpose of such a
project is to procure water for customers. In many cases under CEQA, courts have invalidated
EIRs in which the document does not adequately analyze a project’s water rights and sources.
See, e.g., Santa Clarita Org. for Planning the Env’t v. Cty. of Los Angeles, 106 Cal. App. 4th
715, 723 (2003) (“Instead of undertaking a serious and detailed analysis of SWP supplies, the
EIR does little more than dismiss project opponents’ concerns about water supply. Water is too
important to receive such cursory treatment.”); Save Our Peninsula Comm. v. Monterey Cty. Bd.
of Supervisors, 87 Cal. App. 4th 99, 131-33 (2001) (the failure to discuss asserted riparian rights
required invalidation of the EIR); Cadiz Land Co. v. Rail Cycle, LP, 83 Cal. App. 4th 74, 92-93
(2000) (EIR failed to “discuss the volume of the aquifer groundwater, particularly potable water,
which is a valuable and relatively scarce resource in the region” and other water supply
information was needed because “an informed decision cannot be made as to whether it is worth
taking the risk of subjecting a valuable water source to contamination.”).
The Draft EIR/EIS fails to appreciate the tremendous public concern regarding the
Project’s groundwater supply and contamination issues. It is surprising and inadequate that for a
project of this size, complexity and expense, the Draft EIR/EIS would dismiss the importance of
carefully addressing within the Draft EIR/EIS CalAm’s lack of current water rights to
appropriate and export water from the Basin. Instead, the authors apparently assume (in
contravention of the best scientific information available and legal precedent) that such
groundwater rights will be established in the future. However, in so assuming, the Draft EIR/EIS
mistakenly ignores the vital public information role that the document must play on this topic.
See Laurel Heights Improvement Assn. v. Regents of the Univ. of Cal., 47 Cal.3d 376, 392 (1988);
California Oak Found. v. City of Santa Clarita, 133 Cal. App. 4th 1219, 1237 (2005) (“‘To
facilitate CEQA’s informational role, the EIR must contain facts and analysis, not just the
agency’s bare conclusions of opinions.’ This standard is not met in the absence of a forthright
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discussion of a significant factor that could affect water supplies. The EIR is devoid of any such
discussion.”) (quoting Concerned Citizens of Costa Mesa, Inc. v. 32nd Dist. Agric. Ass’n, 42 Cal.
3d 929, 935 (1986)).
The City of Marina currently obtains 100 percent of its potable water from the Salinas
Valley Groundwater Basin (“SVGB” or “Basin”). In addition, many agricultural and other
overlying users of water within the City rely on wells that extract water from the Basin. It is
undisputed that the Basin has been in an overdraft condition for decades, which means that there
currently is no surplus water available. Indeed, the Department of Water Resources recently
designated the 180/400 Foot Aquifer as one of only 21 basins in California that are “critically
overdrafted” for purposes of California’s new Sustainable Groundwater Management Act.
Accordingly, this groundwater aquifer is oversubscribed with no surplus water available for
export outside the Basin.
The Marina Coast Water District (“MCWD”) recently reported that Marina and other
cities/areas that it serves have land use plans that reflect robust projected growth rates, with the
population of the MCWD service area anticipated to double in the next 15-20 years. (See App. 2
herein.) Future landowners of current lots have overlying rights to the Basin groundwater and
the City and MCWD also have corresponding overlying and appropriative pumping rights. And
as summarized herein, the water that would be extracted by the slant wells is presumed by
California law to be groundwater rather than seawater (see comments on Draft EIR/EIS Chapter
4.4). Thus, there is not now and likely will not for the foreseeable future be any groundwater in
this Basin available for export.
It is also important to note that Marina is a recognized minority community under local,
state and federal standards (see comments on Draft EIR/EIS chapter 4.20 herein). The City’s
access to a clean and sufficient water supply is very important to this community and any injury
to or interference with this access will cause serious social and economic impacts to the City
because of the prohibitive cost of obtaining any replacement water. In short, it appears that any
use of groundwater by the Project could cause serious and unmitigatible impacts to Marina’s
water supply, water rights and groundwater quality.
B.

The Project Does Not Now Have And May Not Be Able To Establish In The Future
Any SVGB Appropriative Water Right.

It is undisputed that the Project has no existing rights to extract groundwater in the
SVGB. It currently has no significant “overlying rights” to groundwater, no prescriptive
groundwater rights and no appropriative right to groundwater. Draft EIR/EIS at 2-30 to 2-31.
Rather, despite the critical overdraft condition of the Basin, CalAm apparently plans to just build
its facilities and start pumping groundwater from the Basin on the theory that it will later be able
to establish such appropriative rights.
In a surprising analysis in chapter 2.6, the Draft EIR/EIS takes the unwarranted position
that CalAm will have the right to extract groundwater from the Basin. Although the authors and
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CPUC disclaim that they are providing a legal opinion regarding such water rights, and assert
that they are only looking at the issue from the viewpoint of whether the Project is “feasible,” the
document then concludes that “there is a sufficient degree of likelihood” that CalAm will have
necessary water rights (page 2-30). However, this speculation is based on a faulty reading of the
Final Review of California American Water Company’s Monterey Peninsula Water Supply
Project, State Water Resources Control Board, July 31, 2013 (“State Board Report”), enclosed as
Appendix B2 to the Draft EIR/EIS.
The Draft EIR/EIS has mischaracterized the findings of the State Board Report. The
Report does not find that such water rights exist. In fact, as detailed below, the Report
emphasizes the heavy proof burden that CalAm would have to carry to demonstrate that it would
not be causing injury to current or future users of the Basin and to establish any water rights in
this critically overdrafted basin. Since the Draft EIR/EIS has not accurately summarized the
State Board Report, we will briefly do so here.
The State Board Report explains that there are three successive legal hurdles that CalAm
would need to overcome to establish water rights. First, because CalAm proposes to “export”
water from the Basin to non-overlying parcels in the Monterey region, CalAm would need to
demonstrate that “the water is ‘surplus’ to existing uses or does not exceed the ‘safe yield’ of the
affected basin.” Id. at 35. However, since the groundwater in the Basin is in a critical overdraft
condition, it is undisputed that there is not any “surplus water” available for export to nonoverlying parcels. Id. Thus, the only conceivable way to export water is by establishing a new
water source (discussed further below).
The second impediment to establishing water rights is that CalAm must demonstrate that
the Project “will not harm or cause injury to any other legal user” of the groundwater. This “no
injury” rule has been a bedrock principle of California surface water and groundwater law since
the 1800s. It is codified in multiple sections of the Water Code with respect to surface waters.
See, e.g., Cal. Water Code § 1702 (a change to an appropriative water right requires a finding
“that the change will not operate to the injury of any legal user of the water involved”); id. §
1706 (changes can be made “if others are not injured by such change”); id. § 1727 (a temporary
change requires demonstration that it “would not injure any legal user of the water”). See also
State Water Res. Control Bd. Cases, 136 Cal. App. 4th 674, 736-44 (2006).
A landmark California Supreme Court case applied the “no injury” rule to exports from
groundwater basins. Allen v. Cal. Water and Tel. Co., 29 Cal. 2d 466 (1946). This case was an
action by overlying and prior appropriative users to enjoin a water company from exporting
water from an underground river basin. The plaintiffs alleged that extraction of the large
quantity of water which the company proposed to export would leave insufficient water for other
users and would impair the water quality (salinity and other components) for domestic and
agricultural use. The trial court agreed and found that there was no surplus available for export
because all of the water was necessary to meet the “paramount rights” of the overlying users and
prior appropriative rights. Moreover, the court found that the water company could not establish
that no injury to water quality or water levels would occur. The Supreme Court affirmed these
findings although it adopted slight modifications to the injunction.
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The Allen case illustrates both the extreme difficulties that a proposed water exporter
such as CalAm will face in meeting the stringent “no injury” rule and the likelihood of a court
injunction barring its plans based on the current situation. According to the State Board Report,
to show lack of injury, CalAm would need to demonstrate no injury to legal users in each of the
following subject areas: (1) the amount of fresh water it will use, (2) the lack of pumping
impacts to the water table level in existing wells, (3) that pumping is not affecting seawater
intrusion within the Basin, (4) the plans for return of fresh water to the Basin if CalAm plans to
propose a physical solution, and (5) the potential future impacts of changes in the fresh water and
seawater on groundwater rights. Moreover, this demonstration must be made not only for
existing users, but also for overlying landowners and other appropriators using the Basin who
can be reasonably expected to extract groundwater in the future. State Board Report at 55 (the
analysis must examine “all present and potential reasonable potential uses,” in part because
“[p]otential overlying uses are often inherently implicated in determining whether a long-term
surplus actually exists”).
The third tier of legal tests that CalAm would need to successfully navigate involves a
demonstration that it is developing a new source of water. The exporter must demonstrate that
“it is extracting groundwater that no Basin user would put to beneficial use” and any source that
is considered fresh water “would not be considered developed water.” Id. at 36-37. Moreover, it
must demonstrate that its developed seawater is a new supply to the existing Basin groundwater
resources, that “replacement water methods are effective and feasible,” and that the Project “can
operate without injury to others.” Id. at 47.
The State Board Report does not state that CalAm is likely to meet any of these tests or
establish water rights. Rather, the most the Report can state is that it “may be possible” for
CalAm to establish a right to extract this groundwater. Id. at ii. And the Report repeatedly
identifies many areas of missing information that prevented it from drawing any definitive
conclusions, including whether the aquifers are confined or unconfined, what the actual extent of
water use is, specific information about the aquitards, whether gravity or pumping wells will be
used (because pumping wells generally have more extensive impacts), key hydrogeological
information, and a credible groundwater model that also examines cumulative impacts. Id. at iiii, 5, 21-23, 50-51. Given these and other “significant unknowns,” the Board could not provide
any definitive conclusions regarding this Project’s water rights or its potential effect on water
quality.
The Draft EIR/EIS discussion of CalAm’s potential water rights in section 2.6 fails to
address or resolve these critical data gaps and legal issues. It confuses the concept of
“significant impacts” under CEQA with the “no injury” water law rule (which is not based on or
equivalent to a significant impacts CEQA test), fails to address the missing technical information
identified by the State Board Report, and simply does not analyze the series of legal hurdles that
CalAm would need to surmount to establish such rights. It also ignores the fact that, if there is
uncertainty regarding whether a type of injury is occurring, this would prevent CalAm’s future
establishment of a water right because CalAm would have failed to meet its proof burden.
Rather, in contravention of over a century of water rights law, the Draft EIR/EIS turns this proof
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burden on its head: the Draft EIR/EIS asserts that since it has not found “significant impacts” to
a few water supply and quality issues, then CalAm will meet its burden to show that no injury to
legal users is present.
It is not surprising that, after creating this faulty analytical framework, the Draft EIR
improperly concludes: “it seems reasonable to conclude that the MPSWP would not cause harm
or injury to Basin water rights holders such that CalAm would possess the right to withdraw
water from the Basin to produce ‘developed water’ for beneficial use and under the physical
solution doctrine.” Id. at 2-37. The section also points out that no water right is needed for
seawater extraction and states that no permit is needed for groundwater withdrawal (implying
that this somehow makes it more likely that the right will exist). These assertions reflect a
misunderstanding of water rights procedure and jurisprudence. It is undisputed that the proposed
slant wells will extract substantial amounts of groundwater (which the State Board Report asserts
could be as high as 762-3250 acre-feet each year), so the seawater point is immaterial. Since no
permit system exists for the water right CalAm hopes to establish, CalAm’s path to establish
such rights will be more difficult and time-consuming than if a permit system was available.
Thus, any claim to such water rights likely will be tied up for years in judicial and/or regulatory
water rights proceedings, indefinitely delaying the onset of the Project.
In fact, the available hydrogeologic and scientific data strongly indicate that the Project
will not be able to surmount the three tiers of legal hurdles for the following reasons:


It is undisputed that the Basin is “critically overdrafted” – therefore, no surplus
water is available for export.



Large amounts of groundwater, including some municipal water for the City of
Marina, are extracted by current legal users from the 180/400 Foot Aquifers in
which CalAm proposes to install its slant wells.



It appears from scientific studies that there could be injury to water quality in the
180/400 Foot Aquifers and potentially the 900 Foot Aquifer given the
communication between these aquifers and other available data.



The slant wells are a new and unproven technology as described in the comments
on chapter 3 herein.



The groundwater model described in the Draft EIR/EIS does not credibly or
sufficiently analyze the impacts of the proposed slant well extractions, thereby
failing to demonstrate the lack of injury to legal users.



The CalAm replacement water proposal recited in the Draft EIR/EIS fails to meet
legal requirements. Rather than restoring the groundwater resources in the Basin
through injection or other means, it involves delivery of water to a few selected
users in the hopes that they will cease pumping groundwater in that amount. It is
unworkable and infeasible because it does not restore Basin groundwater
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hydrology and supplies, protect a full range of legal users, or contain necessary
regulatory controls.
In sum, the Draft EIR/EIS analysis of water rights is inaccurate, legally flawed and
factually unsupported and therefore legally inadequate. There are a variety of injuries to present
and future legal users of this groundwater that have not been analyzed and, if the technical
information is not sufficient to demonstrate that an injury is not occurring, CalAm will not
establish any water right. The three tiers of legal criteria that CalAm must navigate to establish
an appropriate water right are extremely daunting and must be supported by credible scientific
evidence every step of the way. It appears unlikely that CalAm will ever be able to successfully
run this legal gauntlet. Although it is theoretically possible (as the State Board Report
recognized when it said that it “may be possible” for CalAm to do so), it is highly unlikely that
CalAm ever can or will. The absence of any demonstrated water rights is a fundamental Project
deficiency that prevents the Project from being “feasible” at the current time within the meaning
of applicable law.
C.

The Implementation Of California’s New Sustainable Groundwater Management
Act Will Likely Prevent Establishment Of Project Water Rights.

The Draft EIR/EIS fails to appreciate or disclose that the State Board Report was written
before the enactment and implementation of the Sustainable Groundwater Management Act
(“SGMA”), which is the first comprehensive legislation in California history that regulates the
extraction and use of groundwater. See Cal. Water Code §§ 10720, et seq. The adoption of
SGMA fundamentally changes the ground rules for the management and use of groundwater and
adds an additional important layer of regulation applicable to the Project that was not addressed
in the State Board Report. Moreover, it is yet further evidence that the Project is unlikely to
obtain appropriative groundwater rights to the Basin.
SGMA has established a new regulatory regime for groundwater that is currently being
implemented. The general steps in the process consist of classifying the priority of groundwater
basins, adopting regulations governing different aspects of the process, forming Groundwater
Sustainability Agencies (“GSAs”), and preparing and implementing Groundwater Sustainability
Plans (“GSPs”). The baseline condition for purposes of the Act is the condition of a
groundwater basin as of January 1, 2015. Cal. Water Code § 10727(b)(4). The Plan prepared by
each GSA must ensure that a particular groundwater basin is not subjected to “undesirable
effects,” which include the following: lowering of groundwater levels; reduction of groundwater
storage; seawater intrusion; degraded water quality; land subsidence; and depletions of
interconnected surface water. Cal. Water Code § 10721(w). Indeed, the Basin must be managed
to “achieve the sustainability goal in the basin within 20 years of the implementation of the
plan.” Id. § 10727(b)(1).
One important cornerstone of SGMA is its commitment to local agency management of
groundwater basins. This policy is stated in the first section of the law: “Sustainable
groundwater management is best achieved locally through the development, implementation, and
updating of plans and programs based on the best available science.” Cal. Water Code § 113.
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This policy is reflected in several findings by the Legislature, including: “[g]roundwater
resources are most effectively managed at the local or regional level” and “[l]ocal and regional
agencies need to have the necessary support and authority to manage groundwater sustainably.”
SGMA is designed to organize and address the many adverse groundwater impacts caused by
individual and uncoordinated extractions by private companies, individuals and other entities.
The stated intent of the Legislature in enacting the SGMA includes “to enhance local
management of groundwater consistent with rights to use or store groundwater…,” “to provide
local groundwater agencies with the authority and the technical and financial assistance
necessary to sustainably manage groundwater,” and “to manage groundwater basins through the
actions of local governmental agencies to the greatest extent feasible, while minimizing state
intervention to only when necessary to ensure that local agencies manage groundwater in a
sustainable manner.” Cal. Water Code § 10720.1(b), (d) & (h).
The SVGB (from which CalAm hopes to extract groundwater) has been targeted for
expedited treatment under SGMA because it is one of only 21 groundwater basins in California
(out of hundreds) that is deemed to be critically overdrafted. Given this serious condition, the
Basin must have an adopted GSP in place by January 31, 2020. Among other things, the GSP
can contain such restrictions as limiting or suspending well extractions, regulating construction
of new wells, and establishing groundwater extraction allocations.
The Draft EIR/EIS attempts to avoid and trivialize the substantial impact of SGMA’s
new regulatory regime by stating that it does not affect water rights and therefore will not affect
the Project. However, this position is inaccurate in two key respects. First, CalAm does not
currently have any water rights in the Basin and will not be in any position to attempt to establish
them for years. Thus, although it is true that SGMA does not modify “rights or priorities to use
or store groundwater” (Cal. Water Code § 10720.5), CalAm does not have any existing rights or
priorities. Indeed, SGMA explicitly bars the use of groundwater extraction after January 1, 2015
in high-priority basins (like the SVGB) to establish prescriptive water rights. Id. Second, the
groundwater extraction limitations and other powers of the GSA for this Basin are highly likely
to be implemented quickly for this Basin given its critical overdraft condition and water quality
issues.
In sum, the Draft EIR/EIS’s attempt to assess the feasibility of the Project from a water
rights viewpoint is deficient for its failure to analyze the impact of SGMA’s new and
comprehensive groundwater legal regime. This legislation will adversely affect CalAm’s ability
to establish water rights in the first place because it does not have any overlying or prescriptive
water rights and must rely on future pumping activity to attempt to establish the rights.
Moreover, even if CalAm is able to begin pumping any groundwater from the Basin (which
appears unlikely), it is almost certain that the existing groundwater quality and water shortage
issues in the Basin will result in imposition by the GSA of strong limitations on the location and
volume of CalAm groundwater extractions because it will have the lowest priority of all Basin
users.
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D.

The Project’s Plans To Export Water Out Of This Basin Conflict With And
Violate The Agency Act And Ordinance No. 3709.

In 1990, the California Legislature adopted the Monterey County Water Resources
Agency Act (“Agency Act”). Cal. Water Code App., § 52. Section 21 of the Agency Act states:
[n]o groundwater from that basin [Salinas River Groundwater
Basin] may be exported for any use outside the basin, except that
use of water from the basin on any part of Fort Ord shall not be
deemed such an export. If any export of water from the basin is
attempted, [the Monterey County Water Resources Agency] may
obtain from the superior court, and the court shall grant, injunctive
relief prohibiting that exportation of groundwater. Cal. Water
Code App. § 52-21 (emphasis added).
In 1993, in furtherance of the Agency Act, the Monterey County Water Resources
Agency (“MCWRA”) adopted Ordinance No. 3709, the “purpose” of which is “to prohibit
groundwater extractions from extraction facilities located in the northern Salinas Valley with
perforations between zero feet mean sea level and -250 feet as of January 1, 1995, so as to reduce
the rate of seawater intrusion and allow recharge to raise groundwater levels.” Id. § 1.01.02.
Both CEQA and NEPA require conflicts with existing plans and law to be identified and
addressed. For example, the Council on Environmental Quality (“CEQ”) regulations
implementing NEPA contain very specific requirements, directly implicated here, that
“statements [EISs] shall discuss any inconsistency of a proposed action with any approved State
or local plan and laws (whether or not federally sanctioned). Where an inconsistency exists, the
statement should describe the extent to which the agency would reconcile its proposed action
with the plan or law.” 40 C.F.R. § 1506.2(d) (emphasis added).
It is undisputed that the Project proposes to extract groundwater from the Salinas Valley
Groundwater Basin in the geographic area covered by the Agency Act and Ordinance No. 3709
for export to non-overlying users. Although the Draft EIR/EIS appears to argue that some of the
extraction locations may be just outside Monterey County boundaries, the Draft EIR/EIS reflects
that in fact all or almost all of the screened areas of the proposed slant wells would extract water
from within County boundaries. See Figure 3-3a. Accordingly, the proposed Project extraction
and export plans are directly prohibited by the Agency Act and Ordinance.
Nonetheless, the Draft EIR/EIS states (page 2-40) that it is “at least preliminarily
reasonable to conclude that the project would be consistent with the Agency Act and the
Ordinance such that those laws would not impair project feasibility.” This conclusion is not
based on any specific factual or legal analysis. Rather, it relies solely on a section of the State
Board Report which suggests that, because the Project “would return any incidentally extracted
usable groundwater to the Basin,” there would be no “net effect” in exporting the water, which
might provide a legal ground to avoid the water export ban.
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This thin analysis is legally inadequate for multiple reasons and does meet the
requirements of CEQA and NEPA recited above. First, the State Board has no jurisdiction or
special expertise to interpret the Agency Act or Ordinance No. 3709 and would not be accorded
any judicial deference for its interpretation. Second, the State Board assumed, when offering
these advisory thoughts, that the Project would return any pumped groundwater directly to the
Basin itself. However, the Draft EIR/EIS discloses that the Project has changed this plan and
now will instead be delivering water to a select group of overlying users and not injecting it back
into groundwater. Thus, the factual rationale for the State Board’s idea is no longer operative.
Third, neither the Agency Act nor the Ordinance provides any textual support for an
argument that a blanket prohibition on export actually means that export is allowed so long as the
“net effect” (with return groundwater) is not to take water out. This “net effect” approval
focuses only on the total quantity of groundwater in the Basin, not on groundwater quality or
other issues. In contrast, the Act has a broad range of groundwater purposes, which include “to
increase, and prevent the waste or diminution of the water supply in the agency, including the
control of groundwater extractions as required to prevent or deter the loss of usable groundwater
through intrusion of seawater” and “to prohibit groundwater exportation” from the Basin. Id. §
52-8. Similarly, the Ordinance expresses a wide range of seawater intrusion and groundwater
recharge concerns which go far beyond the total amount of water in the Basin, including because
“seawater intrusion is most extensive in the Pressure 180 Foot Aquifer and threatens to
contaminate lower aquifers which supply drinking water to thousands of Salinas Valley
residents” and such intrusion is “in and near these areas.”
In short, the Draft EIR/EIS fails to adequately analyze or reconcile these direct statutory
prohibitions on the Project’s planned export of Basin groundwater. These are significant legal
obstacles which have not been thoroughly assessed and no explicit plan for reconciliation is
provided.
E.

The Project Is Inconsistent With The CEMEX Property Annexation Agreement.

In 1996, the City entered into an agreement with RMC Lonestar (the owner of what is
now sometimes called the CEMEX Property) and other parties entitled Annexation Agreement
and Groundwater Mitigation Framework for Marina Area Lands (“Annexation Agreement”).
The purpose of the Annexation Agreement is to “help reduce seawater intrusion and protect the
groundwater resource and preserve the environment of the Salinas River Groundwater Basin”
and to provide conditions for annexation of the Lonestar and other properties to MCWRA zones.
Id. § 1.1. One key Annexation Agreement condition is that “[c]ommencing on the effective date
of this Agreement and Framework, Lonestar shall limit withdrawal and use of groundwater from
the Basin to Lonestar’s historical use of 500 afy of groundwater.” Id. § 7.2
This provision, which remains applicable to the CEMEX Property, directly limits
groundwater extractions from the property to 500 afy. The effective date of the Annexation
Agreement is defined as “Subject to paragraph 4, this Agreement and Framework shall be fully
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effective when executed by all of the Parties.” All of the Parties executed it in 1996 and it
thereby became effective at that time. The reference to paragraph 4 does not change the
effective date because that paragraph merely provides that Lonestar (the owner of the CEMEX
Property at that time) requests immediate annexation of its land. Accordingly, this extraction
limitation is binding on all property users and directly prohibits the annual total groundwater
extractions by the Project (and CEMEX, to the extent it extracts groundwater) from exceeding
500 afy. This is an important constraint on the Project because, according to the State Board
Report, it seeks to extract up to 3,250 afy of Basin groundwater.
In section 2.6.4 of the Draft EIR/EIS, the CPUC and MBNMS mistakenly conclude that
this groundwater withdrawal limitation in the Annexation Agreement “does not apply” to the
Project. They assert two bases for this position: (1) that the limitation only applies once the
Lonestar Property has been formally annexed; and (2) that if the extraction limitation does go
into effect in the future, it would be avoided by using the same “net effect” approach discussed in
the previous section. Draft EIR/EIS at 2-42.
The Draft EIR/EIS discussion of this issue is both legally incorrect and legally
inadequate. First, there is no textual support for its view that annexation of the CEMEX Property
is a precondition to the extraction limitation. The document clearly says that it commences on
the “effective date” of the Agreement rather than on the date that the later annexation occurs.
This difference is vividly illustrated by the parallel extraction limitation for the Armstrong
Property, which states, in part: “Armstrong shall limit potable water withdrawn from the Basin
... to no more than 20 afy when this Agreement and Framework becomes effective, 150 afy upon
annexation to the Zones, and …” Id. § 6.9.1 (emphasis added). As you can see, the drafters
carefully distinguished between the effective date and the annexation date and, if they wanted
annexation itself to be a precondition to an extraction limitation, they said so. Thus, the
document’s plain language demonstrates that annexation cannot be read into the Agreement as a
precondition to the 500 afy limitation for the CEMEX Property.
Second, even as the Draft EIR/EIS concedes, formal annexation could occur at a future
time, so the extraction limitation would become effective at that time and bar extraction of more
than 500 afy of Basin groundwater at the CEMEX Property.
Third, the Draft EIR/EIS erroneously contends that, once the extraction limitation is in
place, “operation of the MPWSP could still be feasible” because CalAm “could conceivably
construct” an injection well on the CEMEX site to return 500 afy of groundwater or it could use
the water return program mentioned above to result in “no net effect” to groundwater. Draft
EIR/EIS at 2-42. However, these speculative statements are improper and have no textual or
legal support.
If CalAm is going to construct a new injection well on the CEMEX Property to inject
water back into the Basin, this new component should have been included in the Project
Description. Since it is not now in the Project Description and its potentially significant
environmental impacts have not been analyzed in the Draft EIR/EIS, this significant change
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would require recirculation of the document. Moreover, since the extraction limit is 500 afy, the
amount that would have to be returned via injection well would not be 500 afy; rather, it would
be at least in the range of 2,750 afy, which is the amount of groundwater over the 500 afy limit
that the Project concedes it will extract from the Basin.
Finally, the unsupported statement on page 2-42 of the Draft EIR/EIS that the return
water program would “keep the Basin whole, serving the purpose of the Annexation Agreement”
is not correct for the same suite of reasons as mentioned in the Agency Act section. The
Annexation Agreement is designed to reduce seawater intrusion, protect groundwater resources
and preserve the environment of the Basin. It is simply not credible to assert that water injection
at the CEMEX Property or delivery of water to Castroville customers will have all of these
positive hydrologic and environmental effects on the Basin.
Therefore, the 500 afy groundwater extraction limitation in the Annexation Agreement
poses a significant and potentially fatal impediment to the Project’s groundwater extraction
plans. In fact, unless groundwater withdrawals are limited to 500 afy, the Project cannot go
forward. If the Project plans to address or mitigate for these impacts as part of a legal argument
that it will not be violating the Annexation Agreement, any new facilities, mitigation measures
and impacts need to be fully discussed and be included in the comparison of alternatives in a new
EIR/EIS that is recirculated for public comment.
CHAPTER 3 – PROJECT DESCRIPTION
It is essential that the project description in an EIR/EIS be accurate, stable and include all
elements of a Project. See, e.g., Dry Creek Citizens Coal. v. Cty. of Tulare, 70 Cal. App. 4th 20,
26 (1999) (an EIR needs to be “prepared with a sufficient degree of analysis to provide decision
makers with information which enables them to make a decision which intelligently takes
account of environmental consequences”); County of Inyo v. City of Los Angeles, 71 Cal. App.
3d 185, 192-93 (1977). The Draft EIR/EIS fails to meet these standards in the respects identified
below.
A.

The Draft EIR/EIS Incorrectly And Misleadingly States The Location And Source
Of The Water For The Project.

The Draft EIR/EIS repeatedly and inaccurately asserts that the Project’s water source is
seawater. Thus, the text of section 3.2.1.1 claims that the Project’s slant wells “would draw
seawater from beneath the ocean floor.” Id. at 3-7. The wells that will accomplish the extraction
of seawater under the ocean floor “would be drilled from an onshore location and would extend
under the seafloor within MBMNS using a 36-inch- to 22-inch-diameter steel casing.” Id. at 315.
However, these descriptions incorrectly describe the location and source of the Project
source water. In fact, only a very small percentage of each well extends beneath the ocean floor
within the MBNMS (defined as beyond the mean high water line), ranging from 7 percent to 25
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percent of the total length, and one well does not extend under the ocean at all. Table 3-3b.
Thus, 75-93 percent or more of the water captured by the wells would be withdrawn from
groundwater aquifers within the City of Marina, not from areas under MBNMS jurisdiction.
Indeed, as the document concedes, the wells are being screened to extract water from the Dune
Sand and 180 Foot Aquifers on land, rather than being located and screened to extract seawater
from beneath the ocean floor. Id. at 3-15. Thus, a true description is that the slant wells are
primarily designed to draw groundwater from two aquifers, with a small seawater component.
This is an important distinction that strikes at a fundamental misconception at the heart of
the Draft EIR/EIS’s description of the Project. This Project is not an ocean water desalination
project. Rather, it is specifically targeted to extract groundwater from the 180/400 Foot Aquifers
beneath land under Marina’s jurisdiction (rather than the MBNMS) that it recharacterizes as
“seawater” based on an argument that it is too saline for use by the current legal users. However,
both State Board Resolution No. 88-63 (discussed in the chapter 4.4 comments) and the Water
Code establish that all underground water not in a defined channel is groundwater. See, e.g., Cal.
Water Code § 10721. The quality of this water may be degraded by seawater intrusion, but that
does not somehow transform this groundwater in aquifers underlying the City of Marina into
ocean water.
B.

The Draft EIR/EIS Fails To Disclose That The Proposed Slant Wells Are A Risky
And Unproven Technology With No Operational Track Record.

The description of the proposed subsurface slant wells in section 3.2.1.1 is flawed
because it does not disclose to the reader that slant wells are a new and unproven technology
whose long-term reliability is unknown.
The Independent Scientific Technical Advisory Panel (ISTAP) appointed by the
California Coastal Commission to examine subsurface intake technologies for the potential
Huntington Beach seawater desalination plant concluded that slant well technology is unproven
and “the long-term performance of the technology has yet to be confirmed.” ISTAP, Phase 1,
Final Report: Technical Feasibility of Subsurface Intake Designs for the Proposed Poseidon
Water Desalination Facility at Huntington Beach, California (2014). Another 2016 technical
study concluded, in connection with assessing intake options for the proposed Santa Barbara
desalination facility, that “no full-scale desalination plants exist that employ slant wells for
source seawater collection.” Carollo, Subsurface Desalination Intake Feasibility Study,
Technical Memorandum No. 1, at 3-19 (Mar. 2016) (“Carollo Report”). This and other factors
led to the choice of an open-water intake rather than a sub-surface intake for the Santa Barbara
Plant.
Apart from the CalAm test slant well, the only other known location as of March 2016
where this technology has been field tested is at a Dana Point, California pilot desalination
facility. Carollo Report at 3-19. In fact, the Dana Point slant well experience raises important
red flags relating to its use for the Project. The Carollo Report states that the system “did not
collect only seawater but instead a mix of seawater and fresh water from the alluvial aquifer in
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the vicinity of the intake location.” Id. Moreover, over time, the content of iron and manganese
in the source water increased to levels “which would require complex pretreatment to implement
at full scale” and the source water had very low dissolved oxygen concentration, which would
require reaeration before being sent to the outfall. Id. The construction time for the slant well
was unusually long, estimated to take approximately one year for a single well and two years for
a multiple well program.
Nowhere in the Draft EIR/EIS are these technology, reliability and performance issues
for subsurface slant wells discussed. The technical document (App. I2) that discusses the intake
options for the Project fails to make any mention that this is a new and unproven technology with
no track record at any desalination plant in the world, and it does not allude to any of the
performance or environmental issues identified in the Huntington Beach and Santa Barbara
intake option studies referenced above. In fact, all of the other intake options except for open
water intake were eliminated, without any discussion of technical performance or track record
factors, because of the supposedly superior performance and lesser environmental impacts of the
slant well option. The failure to address such issues renders the selection of intake alternatives
legally inadequate.
Since the track record, performance and reliability of such an important component of the
Project is a critical factor to impact assessment, alternative selection, and feasibility here, the
failure to disclose this information in the Project Description and to analyze it sequentially in the
environmental impact assessments and alternatives analyses is a significant inadequacy that
requires full disclosure and recirculation of a new Draft EIR/EIS.
C.

There Are Other Inaccuracies In The Project Description That Need To Be
Corrected Or Clarified To Meet CEQA/NEPA Requirements.

The Project Description contained in chapter 3.0 of the Draft EIR/EIS is missing key
information and needs clarification of other significant issues. Our comments are organized by
reference to the applicable section number or table.
Section 3.1 (Page 3-2, Paragraph 4)
This paragraph fails to state when CalAm constructed the test well. Please clarify when
the test well was constructed and how long it has been operational. This section also fails to
provide any discussion of the test well pumping results. The test well was approved by the CCC
(over the objections of the City) due to CalAm’s purported need for a test well to confirm
feasibility and inform design of the MPWSP. The Project Description should be revised to
disclose and discuss the results of the test well pumping program, including impacts that
occurred as anticipated and any that varied from modeled/anticipated effects of the pumping.
The ways in which the Project has been modified (if any) to account for the test pumping results
should be clearly identified.
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Section 3.1 (Table 3-1, Page 3-10)
The Brine Storage and Disposal section generally states that “The brine aeration system
would maintain dissolved oxygen concentrations in the brine at acceptable levels.” Please clarify
what threshold is being employed to determine what the acceptable levels are.
In addition, this section describes the location of the slant wells as being in a “retired”
mining area of the CEMEX facility. Please describe what is meant by “retired mining area.”
Have all mining operations ceased? Is future mining prohibited in this area?
Table 3-1
Table 3-1 describes the location of the proposed wellheads “along the back (inland) side
of the dunes.” However, the entire CEMEX Property is comprised of a large dune complex and
the slant wells and wellheads would be located in the middle of the dune complex. The Project’s
location in the middle of this significant dune complex should be accurately stated and the
related impact analysis should be revised accordingly. The incorrect location of the wells as
being “inland” of the dunes is also repeatedly stated in section 3.2.1.1.
Table 3-1 describes the Terminal Reservoir and its intended purpose to store desalinated
water and ASR product water. However, there is no new pipeline proposed to convey
desalinated water to the Terminal Reservoir location. How would the desalinated water be
conveyed to the Terminal Reservoir and, if no new pipelines are proposed, has the capacity of
existing infrastructure been analyzed?
Figure 3-3a
The graded access road shown in this figure does not connect to any other roadways.
How was its location determined and how will access to existing roadways and the proposed
graded roadway be maintained during the life of the Project? This component is not mentioned in
any other portion of the Project Description. Due to the shifting nature of the dunes, this road
will require frequent and routine grading to maintain, resulting in additional long-term
disturbance of sensitive dune habitat and resources. Impacts related to long-term maintenance of
the road (i.e., disturbance of ESHA, potential take of sensitive plant species, conflicts with
mining operations, maintenance trips and emissions) do not appear to be addressed anywhere in
the Draft EIR/EIS. They should be addressed in a revised, recirculated Draft EIR/EIS.
Maintenance of the road would be required for frequent and regular inspections of the slant
wells, much more frequently than the described maintenance of the slant wells every 5 years.
The Draft EIR/EIS fails to identify and analyze this increase in the severity of long-term impacts
in the dunes. Additional mitigation should be required to reduce and avoid impacts to the
greatest extent feasible.
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Section 3.2.1.2
This section references “well clusters.” This reference is unclear and the wells should be
described consistently throughout the document.
If it is intended that the Draft EIR/EIS provide CEQA/NEPA clearance for the Source
Water Pipeline optional alignment, this area should be included in the Project area boundary and
associated impacts must be analyzed.
Section 3.2.2
The MPWSP Desalination Plant Site Plan includes a Salinas River Overlook Tour Rest
Stop, yet this component is not described in this section. If public tours of the plant are
proposed, this proposed use must be described and the impacts associated with the use must be
analyzed in the Draft EIR/EIS.
Section 3.2.2.5
This section describes temporary storage where brine could be stored for up to 5 hours.
This temporary storage appears inadequate. What would trigger the need for temporary storage?
Repairs to the outfall could last much longer than 5 hours – where would the brine be stored if
temporary storage in excess of 5 hours were necessary? Have water supply issues been addressed
in the Draft EIR/EIS in the event of a necessary shutdown of the desalination plant?
The last paragraph of this section (page 3-28) states that the outfall diffuser ports vary in
height above the sea floor and that the dilution calculations assume they are four feet above the
seafloor. Based on the information in this section, it is impossible to determine whether this
assumption is appropriate. Identified impacts would be underestimated in any areas in which the
ports are less than four feet above the seafloor. The location of the ports should be confirmed so
that it can be determined whether or not the dilution analysis is adequate and accurate. This
information should be recirculated for public review and comment once accurate information has
been provided.
Section 3.2.3.3
Figure 3-6 does not appear to match the description provided in this section. The
Monterey Peninsula Recreational Trail, as shown, is located east of the Project area boundary. If
the New Desalinated Water Pipeline is to be constructed along the west side of the trail (as
described), then the identified Project area boundary fails to include the area of disturbance for
this component. If this project component is missing in the Draft EIR/EIS analysis, and the
surveys, existing condition evaluations, and analysis in the Draft EIR/EIS failed to address
impacts in this area, then this component has not been adequately addressed in the Draft
EIR/EIS. As shown in Figure 3-6, it appears that the New Desalinated Water Pipeline crosses
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under the existing railroad tracks near the Lapis Road/Del Monte Boulevard intersection and
runs south on the west side of the railroad tracks.
If it is intended that this Draft EIR/EIS provide CEQA/NEPA clearance for the New
Desalinated Water Pipeline optional alignment, then this area should be included in the Project
area boundary and any associated impacts must be identified and discussed.
Figures 3-6 through 3-9
The Project area boundary, as reflected in Figures 3-6 through 3-9, does not appear
adequate to accommodate necessary access for construction equipment and laydown areas for
trenchless construction. The Project area boundary should be revised to conservatively include
all areas of potential disturbance and the Draft EIR/EIS analysis should be revised accordingly.
If the Project area boundary is adequate to accommodate these construction staging and laydown
areas, the Draft EIR/EIS should reflect this more accurately by showing the proposed 50 x 50
foot entry and receiving pits at an accurate scale.
Section 3.2.3.8
This section references potential engineering constraints associated with the proposed
Castroville Pipeline connection. What are the constraints? How feasible is the proposed
Castroville Pipeline connection? The Draft EIR/EIS should fully describe and disclose the
feasibility of this component. If the Castroville Pipeline connection is determined to be
infeasible or unlikely to be feasible, the Draft EIR/EIS should disclose why it is being analyzed
as part of the proposed Project and the public should have the opportunity to review and
comment on whether the return of groundwater from the Salinas Valley Groundwater Basin to
the CSIP Pond via the Pipeline to the CSIP pond has been fully analyzed. Engineering
constraints and associated engineering design changes could result in additional or more severe
environmental impacts which have not been adequately disclosed in the Draft EIR/EIS.
Section 3.3.2.1
This section describes a 6,000 square-foot concrete pad for discharge piping. This pad
and those required for each wellhead vault should be shown on all Draft EIR/EIS graphics and
quantified in the Project Description and throughout the Draft EIR/EIS, so that the extent of
disturbance within the dune complex is accurately and clearly stated.
This section also states that the wellheads would be accessible at grade level upon
completion. The Draft EIR/EIS inadequately describes the wellheads (will they be built above
grade or subsurface?) and omits analysis of maintenance requirements related to the continuously
changing elevation and grade of the dunes in which the wellheads would be placed. What type
of “at grade” access is proposed and how will it be maintained through the lifespan of the
Project? How will changes in surface grade be monitored and addressed throughout the Project
life?
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Section 3.3.2.1
This section describes the proposed disposal of drilling spoils generated during the lower
portion of slant well drilling by spreading the spoils within the disturbed dune area. This
unnecessarily worsens and increases impacts on the sensitive dune habitat where the slant wells
would be located. There is no evaluation of what types of spoils material would be generated by
drilling to the proposed depths and whether or not disposal of up to 100 cubic yards of drilling
spoils within the dune complex would adversely affect sensitive dune habitat or species. The
disposal of drilling spoils in the dunes should be considered a permanent impact to sensitive
dune habitat (ESHA); identified impacts and necessary mitigation requirements should be
revised accordingly in a recirculated Draft EIR/EIS.
Section 3.3.6
The Project area boundary surrounding the proposed Terminal Reservoir as shown in
Figure 3-9b does not appear to be based solely on construction of the reservoir and the 6 acres of
disturbance described in this section. What is proposed in the remainder of this area? Additional
activity planned in this area must be described in the Project Description and analyzed in the
Draft EIR/EIS. Is there existing infrastructure at this location that would connect to the proposed
Terminal Reservoir? How would this reservoir be accessed? These components must be fully
identified and described in the Draft EIR/EIS. The graphic should also be revised to reflect the
total Project area boundary in this location, as it is impossible to determine the potential extent of
disturbance and impacts in surrounding areas not reflected in the Draft EIR/EIS. The Draft
EIR/EIS should be recirculated once the total area of disturbance has been identified so the
public can determine whether additional sensitive resources exist in the areas not shown in the
Draft EIR/EIS and whether additional or more severe environmental impacts would occur. This
omission has deprived the public of a meaningful opportunity to comment upon potentially
significant adverse effects on the environment and the feasible ways in which to mitigate or
avoid those effects.
Section 3.3.9
This section describes the well locations as within the “CEMEX active mining area.”
References to the mining area as “active” or “retired” should be corrected to accurately reflect
baseline conditions and should be consistently described throughout the document.
Table 3-6
Why are the wet seasons for injection different for Desalinated Project Water and Carmel
River Supplies?
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Section 3.4
This section fails to identify an operational lifespan of the Project. This information is
necessary to identify and evaluate the extent and duration of potential impacts of the Project.
Section 3.4.1
Again, this section describes the location of the slant wells as “on the back side of the
dunes.” This statement is inaccurate and misleading. The slant wells would be located in the
center of the large dune complex that comprises the CEMEX Property and routine maintenance
activities would directly disturb this dune habitat.
Section 3.4.2
This section states that “From the Terminal Reservoir, the water would be injected into
the northern subbasin of the Seaside Groundwater Basin.” Are injection wells proposed at this
location? If so, they must be described and analyzed in the Draft EIR/EIS. If not, the description
of ASR operations should be revised to accurately reflect proposed ASR operations and
locations.
Section 3.4.5
This section describes the electrical power demands of the Project, which would require
51,698 million kilowatt hours per year in additional demand – a more than 450 percent increase
over existing demand for CalAm’s entire water supply system in the Monterey District Service
Area. This large expenditure of energy is not adequately analyzed in the Draft EIR/EIS. Has
PG&E indicated it could provide this amount of energy? And if the increased demand is
proposed to be partially met through a separate renewable power source, that source must be
identified and the feasibility of that source must be analyzed in the Draft EIR/EIS. Any
renewable power sources to be constructed to facilitate operation of the Project must be included
in the project description and analyzed in the Draft EIR/EIS. Failure to include these Project
components constitutes improper CEQA/NEPA piecemealing.
CHAPTER 4.1 – ENVIRONMENTAL SETTING OVERVIEW
This chapter contains information regarding several important environmental assessment
parameters, including the Project “baseline” and the treatment of Project inconsistencies. We
have comments on each topic.
The Draft EIR/EIS states that the Project environmental “baseline” for purposes of the
Draft EIR/EIS is the existing conditions in 2012, which is five years ago. Id. at 4.1-8. This
baseline is apparently based on the CEQA Guideline which states the existing physical
conditions at the time the Notice of Preparation (“NOP”) is published “will normally constitute
the baseline physical conditions.” CEQA Guidelines § 15125(a).
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However, the Draft EIR/EIS makes a fundamental error. This is a situation where a more
recent baseline must be utilized because the federal government did not join and notice its intent
to make this an EIS for federal purposes until August 2015. Federal law mandates that the
baseline for NEPA review be the physical condition at the time the EIS is prepared, which is
August 2015 at the earliest. The CEQA Guidelines require that an EIS include the alternative of
no action. 40 C.F.R. § 1502.14(d). These and other NEPA authorities require that the condition
of the environment at the time the EIS is undertaken or the action will be implemented (which
can sometimes be at some point in the future) be utilized for the analysis. There is no authority
for using a significantly earlier date such as 2012. When a joint EIR/EIS is being drafted, it is
sometimes necessary to have two impact analyses, one for CEQA and one for NEPA, so that the
proper baseline is established for each. Thus, since the wrong NEPA baseline was chosen, the
NEPA impact analyses need to be redone with the correct baseline and recirculated for public
review.
In fact, this does not qualify as a “normal” situation under CEQA either in which a 2012
baseline should be utilized. Although the original Project NOP was issued in 2012, the proposed
Project reflected in the new Draft EIR/EIS was substantially modified in March 2016 from the
version originally noticed in 2012 and the public was first notified in late 2015 that the
environmental document was now a joint EIR/EIS. Moreover, there have been significant
environmental developments, technical studies and new information in the last five years that
make a 2012 baseline an improper choice. The Draft EIR/EIS is therefore inadequate because it
chose the wrong environmental baseline for both NEPA and CEQA purposes.
In addition, the Draft EIR/EIS description of how inconsistencies of the Project are to be
treated under NEPA is incomplete and inaccurate. According to the document, NEPA and
CEQA require that there be a discussion of “possible conflicts between the proposed project and
the objectives of federal, regional, state and local land use plans and policies.” Id. at 4.1-9. In
fact, NEPA also requires an analysis of any inconsistencies with state and local “laws” and
requires a reconciliation analysis when such inconsistencies are found:
To better integrate environmental impact statements into State or
local planning processes, statements shall discuss any
inconsistency of a proposed action with any approved State or
local plan and laws (whether or not federally sanctioned). Where
an inconsistency exists, the statement should describe the extent to
which the agency would reconcile its proposed action with the plan
or law. 40 C.F.R. § 1506.2(d) (emphasis added).
This federal inconsistency and reconciliation analysis requirement is very important
because all or at least portions of the Project are inconsistent with, and in fact directly prohibited
by, state or local laws and plans which are discussed in more detail in our comments for sections
2.6 and 4.6 herein.
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CHAPTER 4.2 – GEOLOGY, SOILS AND SEISMICITY
One major deficiency in this Draft EIR/EIS section is its failure to analyze the Project’s
potential acceleration or exacerbation of coastal erosion and dune retreat, thereby causing
damage to nearby dunes, properties and coastal environment. We agree with the stated threshold
of significance and accompanying impact question no. 4.2-10, which ask whether the Project will
“accelerate and/or exacerbate natural rates of coastal erosion, scour, or dune retreat, resulting in
damage to adjoining properties or a substantial change in the natural coastal environment.”
However, the impact section inexplicably fails to address this question.
Instead, the document states that “the primary concern” in this area is whether the natural
rate of coastal retreat associated with sea level rise will result in the slant wells and associated
facilities becoming uncovered or located on the beach within the Project lifetime. Id. at 4.2-68.
The analysis of this issue is then carried through and a mitigation measure (discussed below) is
adopted to address this impact. Remarkably, however, the document never returns to discuss the
major potential impact posed by this question, which is whether the Project slant wells and other
facilities located in this coastal strip will accelerate or exacerbate coastal erosion or dune retreat,
or otherwise damage nearby beaches and properties. This is an important and appropriate topic
for CEQA and NEPA analysis, particularly because it does not address the impact of the
environment on the Project – rather, it evaluates the impact of the Project on the ongoing natural
processes. The complete failure to address this issue requires a full analysis in a new Draft
EIR/EIS that is recirculated for public comment.
The second legal infirmity in this section relates to the apparent insufficiency of
Mitigation Measure 4.2-9 that is proposed to evaluate the coastal retreat impacts on the Project
components that were analyzed in this section. In brief, this measure provides that the rate of
coastal retreat will be monitored and the slant wells will be removed from service before they are
exposed. However, this measure does not address basic Project questions relating to this
measure, including: (1) can the Project operate without one or more slant wells in service;
(2) will new slant wells need to be drilled to replace the out-of-service wells and where and how
will that be accomplished; and (3) what is the exact procedure for slant well abandonment and
replacement? The mitigation measure is incomplete without this information.
CHAPTER 4.3 – SURFACE WATER HYDROLOGY AND WATER QUALITY
A.

The Description Of Applicable Laws And The Evaluation Criteria Are Inadequate.

The Regulatory Framework (section 4.3.2) mentions that the California Coastal Act
contains applicable legal requirements applicable to the Project, but fails to describe in detail any
of the specific requirements of the Act, such as all of the Public Resources Code Sections which
are identified in footnote 1 of this comment letter. A similar omission is made in the evaluation
criteria in section 4.3.3. The criteria are inadequate because they fail to include relevant Coastal
Act requirements (e.g., Public Resources Code Section 30231).
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B.

The Analysis Of Alternative Brine Discharge Systems Is Deficient.

The existing MRWPCA ocean outfall was not designed for brine discharge. The outfall has
horizontally-oriented discharge ports rather than inclined diffusers, which are preferred for brine
disposal and—as the Draft EIR/EIS admits—“increase[] dilution substantially.” See Draft EIR/EIS
at 4.3-105; Southern California Coastal Water Research Project , Management of Brine Discharges
to Coastal Waters: Recommendations of a Science Advisory Panel, 23-27 (Mar. 2012) (“SCCWRP
Report”). Accordingly, use of inclined diffusers should be a required component of the Project,
rather than just potential mitigation.
Impacts related to surface water hydrology and water quality generally relate to water intake
and brine discharge from structures within or beneath Monterey Bay. Water quality impacts from
brine discharge are evaluated based on modeling for the existing MRWPCA ocean outfall pipeline
and diffuser, but it appears from the Draft EIR/EIS that no such modeling was performed for
alternative brine discharge systems. Modeling and analysis at a comparable level of detail should be
provided for each alternative that is evaluated to allow the public to compare the various brine
discharge alternatives.
C.

Mitigation Measure 4.3-4: Operational Discharge Monitoring, Analysis, Reporting,
And Compliance Is Legally Deficient In Multiple Ways.

First, Mitigation Measure 4.3-4 illegally defers mitigation and lacks adequate
performance standards. A Mitigation Monitoring & Reporting Plan must be published and
circulated along with Draft EIR/EIS; thus, the Draft EIR/EIS must be re-circulated here once the
MMRP is prepared. An opportunity for public comment on the MMRP is essential where so
much of the mitigation is deferred and the potential impacts are both extremely uncertain and
potentially very significant, particularly considering the unique, protected ecosystem into which
the Project plans to discharge 14 million gallons of brine daily—totally undiluted during at least
half of each year. Not only does this Mitigation Measure thus illegally defer mitigation, but it
also lacks performance standards by which to measure the mitigation.
Second, Mitigation Measure 4.3-4 purports to do things that should have been done as
part of assessing the environmental baseline per CEQA’s requirements. The Mitigation Measure
states, “The Plan shall establish protocols to establish baseline biological conditions at the
discharge location as well as at a reference location outside the influence of the discharge for at
least one year prior to commencement of project construction.” (page 4.3-69.) But assessing,
establishing and monitoring baseline environmental conditions is a mandatory step in CEQA and
NEPA analysis, and cannot be deferred until after Project approval. CEQA and NEPA prohibit a
lead agency from deferring the analysis of potential impacts by claiming they will monitor those
impacts just before the Project is constructed and figure out at that later date if mitigation
measures are needed. Moreover, an impacts analysis that is based on an inadequate evaluation of
the environmental baseline is necessarily flawed. Thus, not only is Mitigation Measure 4.3-4
itself flawed in that it illegally defers mitigation, but the impacts analysis underlying Impact 4.34 is also flawed and must be redone after a proper assessment of the environmental baseline that
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includes biological conditions at the discharge location as well as the vicinity of the discharge
location.
Third, Mitigation Measure 4.3-4 states monitoring may cease after five years if a certain
salinity performance standard is met for a period of 45 days at the end of the five years of
monitoring. Does this mean that the standard must be met for any 45-day period during the
entire five-years? If not, the measurement for the standard is unclear and must be explained.
Also, if the standard is not met at the end of five years, additional mitigation should be required
in order to meet the standard, and yet the Mitigation Measure apparently does not require any.
D.

Mitigation Measure 4.3-4: Operational Discharge Monitoring, Analysis, Reporting,
and Compliance; and Mitigation Measure 4.3-5: Implement Protocols to Avoid
Exceeding Water Quality Objectives Should Be Applied To All Alternatives.

These mitigation measures address water quality impacts to Monterey Bay through water
quality studies before implementing operational discharges, incorporating supplemental water
treatment components, and implementing a discharge monitoring and mitigation plan. Both
mitigation measures are identified as applying only to operational discharges associated with the
Project desalination plant through the existing Monterey Regional Water Pollution Control Agency
outfall (i.e., the Project and Alternatives 1, 2, and 5a/5b). On page 5.5-50, the Draft EIR states that
the salinity impact to Monterey Bay under Alternative 3 (new outfall at Moss Landing) would be
reduced to less than significant (same impact conclusion as the Proposed Project) with the
implementation of Mitigation Measure 4.3-4. On page 5.5-56, the Draft EIR states that the salinity
impact to Monterey Bay under Alternative 4 (new outfall at Moss Landing) would be significant and
unavoidable (increased impact compared with the Proposed Project) and Mitigation Measure 4.3-4 is
not mentioned. The narrative descriptions for Mitigation Measures 4.3-4 and 4.3-5 are general
enough that it seems they could be applied to any brine discharge system, and therefore any
Alternative. The Draft EIR/EIS should apply the mitigation measures consistently to the Project and
Alternatives following the assumptions listed for the mitigation measures, and impacts should be
determined accordingly.
CHAPTER 4.4 – GROUNDWATER RESOURCES
A.

The Factual Predicate For The Groundwater Analysis Is Inadequate Because It
Fails to Discuss Key Facts And Hydrology Concepts And Thereby Undermines The
Discussion Of Project Impacts And Mitigation Measures.

The Draft EIR/EIS is deficient because it fails to mention, discuss and properly analyze
important facts and hydrology concepts affecting the Project’s impacts on groundwater
resources.
First, chapter 4.4.2 fails to identify and discuss the application of State Board Resolution
No. 88-63, which provides that all “ground waters of the State are considered to be suitable, or
potentially suitable for municipal or domestic water supply and should be so designated by the
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Regional Boards. . . .” A Regional Board may de-designate this beneficial use, but only if it is
demonstrated that the water being de-designated consists of a TDS concentration exceeding
3,000 mg/L (5,000 uS/cm, electrical conductivity). However, unless and until a formal dedesignation of this beneficial use occurs for a particular location (which involves a complex
Regional and State Board process), all groundwater in an aquifer is presumptively considered
suitable for municipal or domestic water supply use under California law. Since none of the
aquifers in this Basin have been de-designated for this MUN beneficial use, all groundwater in
the SVGB is presumptively groundwater, potentially suitable for the MUN beneficial use, not
seawater.
Second, the Draft EIR/EIS does not clearly define what it means by its use of the term
“brackish water” (see, e.g., page 4-4.8) and this confusion leads to analytical deficiencies later in
the chapter. The text implies that brackish water cannot be used for domestic, agricultural or
industrial purposes, which is not true. For example, the premise of Resolution No. 88-63 is that
a legal user such as a water district could extract and treat groundwater to meet MUN uses. A
related ambiguity is present in the seawater intrusion charts marked as Figures 4.4-10 and 4.4-11,
which are intended to show “seawater intrusion” into the 180/400 Foot Aquifers. However,
since the term “seawater” is not defined, it gives the erroneous impression that the entire
groundwater area out to the identified limits on the Figures exceeds applicable State Board
standards and is supposedly not suitable for any beneficial uses. Moreover, the accompanying
text refers to “the leading edge of the inland seawater intrusion front,” but again does not define
what this means or how it is even relevant to the analysis. The information being gathered by
Dr. Rosemary Knight and her colleagues very clearly shows that the extent, degree, and location
of seawater intrusion in the areas immediately surrounding the proposed slant well intake system
is much more complex than reflected in Figures 4.4-10 and 4.4-11 and the accompanying Draft
EIR/EIS analysis (refer to Section E, below).
In fact, the aquifers in this Basin are the proposed water supply source for the Project.
The Draft EIR/EIS relies on the conclusion that “the groundwater in the Dune Sand, 180-FTE,
and 400-foot Aquifer is therefore unsuitable for potable supply” to support a determination that
the Project would have a less than significant impact on groundwater supplies from the SVGB
(pages 4.4-59, 60), while also identifying these exact same water resources as the water supply
source for the Project. This irreconcilable discrepancy reflects an unpersuasive attempt, as
improperly re-stated and supported in the Draft EIR/EIS, to establish a feasible legal right to
pump groundwater from the SVGB.
Third, the Draft EIR/EIS is inadequate because it does not clearly state the amount of
“groundwater” that it anticipates extracting from the groundwater aquifers. The State Board
Report, which was based on a previous version of the Project, states that the CalAm’s calculation
was that 762 to 3,250 afy of groundwater would be extracted (although this was before the slant
wells were moved landward, which will increase the groundwater portion substantially). App.
B2 at 29. The Draft EIR uses a 0-12 percent figure for calculating the amount of groundwater as
a percentage of total extracted water, but does not state a daily or annual amount. However,
assuming that 24 mgd of total water is extracted 365 days per year by the slant wells and using
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the 12 percent figure utilized in the Draft EIR/EIS, the “groundwater” extracted supposedly
could be 1,152,000 gallons per day and 3,226 acre-feet per year.
However, these groundwater extraction amounts and percentages appear to be vastly
understated. The slant wells have been repositioned further inland, so the groundwater
component recited by the State Board is significantly higher, probably closer to the 75-93
percent figure recited in our chapter 3 comments. Further, State Board Resolution 88-63
provides that all water pumped from under land (as distinguished from under the ocean) is
presumptively groundwater, not seawater. In addition, the 0-12 percent groundwater calculations
appear to have been based on a “groundwater” standard linked to a TDS value of 420 mg/L,
rather than on use of the 3,000 mg/L potential MUN de-designation standard. If the water
actually extracted by the slant well is less than the projected seawater TDS value for the
extracted water, the amount of “groundwater” extracted under the Project’s calculations could be
multiples of the maximum 12 percent value utilized in the Draft EIR/EIS.
In this context, it is also important to point out that, for purposes of the Agency Act,
Ordinance No. 3709 and the Annexation Agreement, all extraction and/or export of groundwater
is prohibited, regardless of the TDS concentration of the water. Accordingly, the calculations
made by the Draft EIR/EIS on what it believes is “groundwater” for purposes of sending return
water to the Basin does not alter the fact that all groundwater in this Basin being extracted
landward of the mean high tide line, regardless of the amount or percentage of TDS it contains,
is groundwater which cannot be extracted and exported pursuant to these laws and agreement.
We know that MCWD and other users extract a substantial amount of groundwater from
the 180 and 400 Foot Aquifers, and therefore that much of the “brackish” water identified is
available to support the applicable domestic, agricultural and industrial beneficial uses. Indeed,
Table 4.4-3 reveals that a total of between 103,000 and 130,000 acre feet of water has been
extracted from these entire groundwater aquifers each year since 2008. It also apparent from the
technical studies that the water in the aquifers within the identified areas contains large areas of
higher quality groundwater, so it is neither hydrogeologically nor legally appropriate to state that
this water cannot be extracted to support the three designated beneficial uses.
Fourth, the Draft EIR/EIS’s limited description of Professor Rosemary Knight’s work
(page 4.4-31) is inadequate and the Draft EIR/EIS failure to discuss and incorporate its findings
is unwarranted. These issues are discussed in greater detail in Subsection E herein.
Fifth, the brief mention of the applicability and implications of SGMA (page 4.4-37) is
incomplete and inadequate. It fails to state that the 180/400 Foot Aquifer has been classified
under SGMA as one of only 21 California aquifers that is “critically overdrafted.” The Draft
EIR/EIS text wrongly claims that SGMA “does not have a direct impact on the MPWSP.” It also
improperly attempts to trivialize the new groundwater law’s impact by summarily concluding
without support that “[t]he proposed project would not adversely affect groundwater
management in the Basin, because it would not be extracting groundwater that is not presently
being used as a potable or an irrigation supply.” It then concludes that the Project will have a
“positive contribution” to managing groundwater in the Basin.
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This explanation oversimplifies and reflects a misunderstanding of how SGMA is
designed and works, which we have described in out comments to chapter 2.6 above. The legal
inadequacies in this portion of the Draft EIR/EIS include:


It fails to recognize that the “undesirable results” that SGMA is designed to avoid
include seawater intrusion, degraded water quality, lowering of groundwater
levels and reduction of groundwater storage. In stating that SGMA will not have
a direct impact on the Project because it is supposedly not extracting groundwater
presently being used applies the wrong benchmark to this situation. The real
question is whether the Project may directly or indirectly cause seawater
intrusion, degradation of water quality, lower groundwater levels or reduced
groundwater storage. If the Project will contribute to any of these conditions (as
the current scientific information indicates it likely will), the Project will be
directly affected, if not foreclosed, by SGMA.



In stating (without any support) that the Project may have a positive contribution
to groundwater management in this Basin, the Draft EIR/EIS and CalAm appear
to attempting to substitute their own private views for the technical decisions on
groundwater management by the GSA. This approach expressly contravenes the
local agency groundwater management goal of SGMA and is an impermissible
judgment by a private outside third party as to “what is right” for the Basin and its
users. The Draft EIR/EIS lacks the best available science and the local history
and experience to make any such judgment for this Basin.



The application of SGMA could have a dramatic impact on the Project.
Management measures will be decided upon by the GSA based on a
comprehensive data set. These measures could well include a prohibition on new
groundwater extractions in the basin, severe restrictions on such withdrawals and
a variety of other measures that could include many measures that prohibit or
restrict the Project’s hoped-for extraction activities.



It is untrue, and contradictory to other statements in the Draft EIR/EIS, to state
that the Project will not extract groundwater that is used as a potable or irrigation
water supply. In fact, the Draft EIR admits that the water the Project will pump
would consist of between 1 and 12 percent of groundwater from these aquifers
(and these withdrawals could be even greater if state-of-the-art models are used).
And, as discussed above, all of the water is presumptively groundwater, not
seawater, and it is defined as usable for the applicable beneficial uses under State
Board standards.



For the reasons set forth in Dr. Abrams’ report, the groundwater model on which
the Project relies to support this conclusion is too simplistic (and not state-of-theart) and fails to address the key potential groundwater impacts of the Project.
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B.

The Thresholds Of Significance For Groundwater Impacts Are Inadequate.

Section 4.4.3 of the Draft EIR/EIS delineates thresholds of significance (which it terms
“evaluation criteria”) to evaluate potential impacts of the Project on groundwater resources. It
lists two threshold criteria and then, confusingly, lists nine further “descriptions” to “elaborate on
how these criteria are applied.” These collective “criteria” reflect several important deficiencies.
First, the first overall threshold of significance targeted to interference with groundwater
supplies or recharge is incorrectly formulated because it defines (for no apparent reason) a
supply or recharge interference as a “net deficit in aquifer volume.” By gerrymandering the
interference concept in this manner, it automatically characterizes the Project’s projected
extractions of groundwater to not qualify as a significant environmental effect because it plans to
“return” an equivalent amount of water to selected recipients within the Basin area. However, in
so doing, it mistakenly fails to analyze the impacts of its pumping on a range of water
availability and recharge issues, particularly since the delivered groundwater will not be
reinjected into the aquifer.
Second, although we agree that a threshold of significance should be whether the
proposed slant well extractions “degrade groundwater quality,” the further interpretation of this
criteria on page 4.4-21 to be that it “adversely affected groundwater quality by exacerbating
seawater intrusion in the SVGB” dramatically and improperly limits its scope. As discussed in
subsection C below, the Draft EIR/EIS attempts to condense this water quality degradation
inquiry into a narrow analysis of whether the extractions will move the “seawater/freshwater
interface” in the 180/400 Foot Aquifers, which is neither factually appropriate nor a true measure
of all potential groundwater quality impacts. The threshold of significance, and all interpretive
descriptions, should be whether the slant wells will degrade groundwater quality for any current
or future legal user in any of the 180/400/900 Foot Aquifers.
Third, these evaluation criteria are inadequate because they do not address the water
rights and SGMA management criteria in this “critically overdrafted” subbasin, and therefore do
not provide any factual basis for assessing such environmental impacts when evaluating Project
feasibility. Thus, for example, one evaluation criterion should be whether the slant well
extractions may cause any short-term or long-term harm to any current or anticipated future legal
user of this groundwater basin. Companion criteria should be adopted for each potential
groundwater impact issue identified in our comments in section 2.6 herein.
C.

The Draft EIR/EIS Fails To Adequately Assess The Project’s Groundwater Quality
Impacts And Therefore Erroneously Concludes That They Are Less Than
Significant.

The preceding discussion of potential groundwater impacts of the Project in the contexts
of water rights and SGMA make it clear that the Draft EIR must analyze a full array of
environmental impacts from groundwater extraction. For purposes of water rights, the inquiry is
whether the Project will cause harm or injury to any current or future legal user of the
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groundwater, including water quality impacts, seawater intrusion impacts, water table impacts
and the expected impacts over time. See section 2.6 herein. Under the comprehensive
groundwater management scheme in SGMA, the undesirable results of the Project to
groundwater that must be evaluated include lowering of groundwater levels, reduction of
groundwater storage, seawater intrusion, degraded water quality, land subsidence and depletions
of interconnected surface water. Cal. Water Code § 10721(w).
Unfortunately, the analysis in the Draft EIR/EIS fails to adequately address these issues.
It focuses primarily on the question of whether extraction from the wells would affect
“drawdown” in nearby wells by lowering the groundwater levels. Id. at 4.4-57, et seq. It briefly
raises the topic of seawater intrusion, but for unexplained reasons confines its discussion to the
“location of the seawater/freshwater line,” which it mistakenly believes is a surrogate for a
discussion of seawater and water quality impacts. Id. at 4.4-78. It also refers to several
contaminated groundwater plumes that originated at Fort Ord, but proposes a monitoring
program which supposedly mitigates these impacts to less than significant levels. Id. at 4.4-86.
This limited analysis of groundwater quality impacts is patently insufficient and legally
inadequate. It is inappropriate to limit the discussion of seawater intrusion impacts to the
location of the “seawater/freshwater interface,” because the location of this line does not describe
the quality of groundwater within or beyond this line, only that chloride concentrations exceed a
certain level at this line. The Draft EIR/EIS appears to make the mistaken assumption that all
groundwater seaward of this line is not fit for beneficial uses and, therefore, draws the erroneous
conclusion that so long as the progressive horizontal inland migration of that front does not
continue, the Project is not causing significant impacts to groundwater quality. In fact, however,
the available data (including information generated by Professor Knight discussed herein)
demonstrate that there are large areas of good quality water available for beneficial uses seaward
of this line, so use of the line in this manner avoids analyzing Project groundwater impacts in any
close detail.
Dr. Abrams shows in his Memorandum (App. 1) that there are MCWD wells in the 900
Foot Aquifer that currently supply drinking water for the City of Marina, both inside and just
outside the seawater intrusion line in the 180/400 Foot Aquifer. Moreover, there are overlying
users within the City who utilize wells within the seawater intrusion area. One important
question, that remains unaddressed by the Draft EIR/EIS, is how the future water quality
(including salinity) of these wells will be affected by the pumping of 24 million gallons per day
(“mgd”) of water by the slant wells. If, as appears entirely likely, the water quality in these wells
will be adversely affected by the Project pumping, the MCWD and City water supply will be
adversely affected. This potential significant impact is entirely missing from the Draft EIR/EIS
analysis.
In short, the “Impact Conclusion for Groundwater Quality” on page 4.4-86 conducted an
unreasonably restrictive scope of analysis for potential seawater intrusion impacts both inside
and outside the seawater intrusion point it identifies and fails to assess the full range of water
quality impacts for legal users of the aquifer. The resulting conclusion that the Project will have
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no impacts on groundwater quality is not supported by substantial evidence and cannot stand.
Accordingly, a comprehensive water quality impact analysis must be performed and a new Draft
EIR/EIS needs to be recirculated to provide the public with an opportunity to review and
comment on the analysis.
D.

The Draft EIR/EIS Is Inadequate Because It Completely Fails To Analyze the
Potential Impacts Of The Project On Groundwater In The 900 Foot Aquifer.

The 900 Foot Aquifer (sometimes referred to as the Deep Aquifer) is a confined aquifer
that lies below the 180/400 Foot Aquifers in and near the City of Marina. This aquifer represents
a very important water resource for MCWD and the City and, as shown in Dr. Abrams’
Memorandum, there are three MCWD wells in this aquifer seaward of the “seawater intrusion”
line in the 180/400 Foot Aquifers and another such well just outside this line in the 180 Foot
Aquifer According to Dr. Abrams, the 900 Foot Aquifer consists of a thick sequence of
alternating layers of sand-gravel mixtures and clays.
The Draft EIR/EIS essentially ignores any discussion of the nature, function or potential
Project impacts with regard to the 900 Foot Aquifer. The document devotes only three
uninformative sentences to a description of the hydrogeology of this aquifer. Id. at page 4.4-12.
The Groundwater Elevation and Flow Direction section (page 4.4-14) does not cover
groundwater flow or response to pumping for the 900 Foot Aquifer. Indeed, this section only
discusses lateral groundwater flow – it conspicuously fails to include any discussion of vertical
groundwater flow in the aquifer system or flow in the 900 Foot Aquifer. The Groundwater
Extraction Summary Table No. 4.4-3 does not cover extractions from the 900 Foot Aquifer. And
there is no discussion of the 900 Foot Aquifer in the Groundwater Quality section (section
4.4.1.4). Not surprisingly, there is no analysis of potential impacts to this groundwater aquifer in
the Project operational impact or mitigation sections.
The Draft EIR/EIS’s failure to discuss the potential impacts of the Project on
groundwater in the 900 Foot Aquifer is an unexplained and significant omission. In fact, given
the importance of the aquifer, the discontinuous nature of the aquitards above it, the
hydrogeologic findings in Professor Knight’s studies (see Subsection E herein), and the evidence
of vertical seawater contamination reflected in the best available hydrogeologic information, the
failure to address the potentially important set of groundwater impacts is a significant gap in the
environmental analysis and must be addressed in a new, recirculated Draft EIR/EIS.
E.

The Draft EIR/EIS Failed To Utilize, Without Explanation, The Important
Electrical Resistivity Tomography Studies Prepared By Professor Knight And Her
Colleagues.

As described in Dr. Abrams’ Memorandum, Stanford University Professor of Geophysics
Rosemary Knight, with her colleagues and other researchers, has utilized electrical resistivity
tomography (“ERT”), a standard and accepted field test methodology, to characterize seawater
intrusion into the subsurface along the Monterey County coastline in the immediate vicinity of
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the Project. ERT is a type of geophysical survey that can provide valuable groundwater quality
data to “fill in the gaps” that exist when only well datapoints are used. Despite the fact that
Professor Knight conducted a coastline study in the immediate vicinity of the Project area that
provided a vertical two-dimensional image reflecting the distribution of seawater intrusion at
different depths and concentrations in the 180/400 Foot Aquifers, the Draft EIR/EIS failed,
without any explanation, to utilize its data and scientific findings.
It is undisputed that the results of Professor Knight’s studies were available to the public
long before the Draft EIR/EIS was issued, but were not utilized in formulating the Draft
EIR/EIS. Indeed, these studies and results were presented to the public in a series of forums,
including the following:


In October 2014, Professor Knight announced that she was planning to use the
ERT technology to investigate seawater intrusion into groundwater aquifers along
a 24-mile stretch of coastline that includes the proposed CalAm slant well site.
The key details relating to this work was made available in permit applications to
a variety of public agencies and was publicized in the press.



On May 26, 2015, at the Hopkins Marine Station in Pacific Grove, Professor
Knight and Adam Pidlisecky presented a public lecture entitled “Salt Water
Imaging Along the Monterey Coast” in which they discussed their research
techniques and results to date regarding saltwater intrusion into groundwater
aquifers.



On November 1, 2016, at the Hopkins Marine Station, Professor Knight and a
colleague presented a program entitled “Geophysical Imaging of Saltwater
Intrusion Along the Monterey Coast.” This lecture covered the geophysical
methods and results that they used to create images of the distribution of saltwater
and freshwater hundreds of feet into the ground along the coastline area where the
Project would be built.

Nonetheless, despite the public availability and widely shared information regarding this
research work, it was not carefully analyzed and incorporated into the Draft EIR/EIS. The Draft
EIR/EIS (on page 4.3-3) devotes only three sentences to Professor Knight’s study. Two
sentences attempt to describe briefly what she studied and the third sentence states: “The study
found that the electrical resistivity readings positively correlate with measured TDS
concentrations to a depth of 500-feet in four area groundwater wells.” In short, the Draft
EIR/EIS attempts to create the erroneous impression that Professor Knight’s study essentially
corroborated the findings of the Draft EIR/EIS analyses and essentially ignores, without
explanation, all of its findings. Dr. Knight, in a presentation before the Marina City Council on
February 7, 2017 (see slide deck attached as App. 3), stated that this statement in the Draft
EIR/EIS failed to accurately reflect the extent of uncertainty remaining in the Draft EIR/EIS
analysis and the substantial additional information that would be provided through the use of
ERT.
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In fact, the work by Professor Knight and her colleagues is directly relevant to the
important seawater intrusion and groundwater quality issues that are posed by the Project and
which are, at this point, inadequately analyzed in the Draft EIR/EIS. Among other things, as
explained more fully in Dr. Abrams’ Report, the previously published studies by Professor
Knight and her colleagues reflect:


There are physical gaps in the aquitards separating the 180, 400 and 900 Foot
Aquifers that provide pathways that allow migration of contaminants between
each of these aquifers. According to Dr. Abrams: “the results show that there are
numerous locations where pathways exist for migration of seawater and seawaterimpacted groundwater from shallower to deeper levels of the aquifer system….”
In short, these aquifers appear to be in hydraulic communication with each other
more than previously believed or as apparently assumed by the Draft EIR/EIS.



The ERT results delineate the extent of seawater in the 180 and 400 Foot Aquifers
at the specific locations along the coast and reflect that “the distribution of
seawater intrusion in these aquifers is highly variable horizontally and vertically.”
Thus, even at the coastline, there are large pockets of low-saline groundwater in
the shallower aquifers as well as substantial evidence of seawater migration
downward into the deeper aquifers in which many of the City of Marina’s water
supply wells are located.

These studies are directly relevant to the groundwater quality issues that are at the heart
of potential Project impacts. They undercut the assumptions in the Draft EIR/EIS regarding the
vertical and horizontal distribution of seawater impacts and indicate that pathways exist for
vertical and horizontal contamination of aquifers at the Project location. Given the inability of
the current groundwater modeling relied on by the Draft EIR/EIS to analyze these issues and the
complete lack of any analysis of the 900 Foot Aquifer in the document, this information (which
was available to the drafters before the Draft EIR/EIS was released) must be utilized to inform
the discussion of these potentially significant impacts. Since ERT is a standard and accepted
methodology that can feasibly be used to assess the significant groundwater aquifer impacts of
the Project, the CPUC and MBNMS must assess this impact. See Berkeley Keep Jets Over the
Bay Comm. v. Bd. of Port Comm’rs, 91 Cal. App. 4th 1344, 1370 (2001).
In addition, as the CPUC and MBNMS are aware, Professor Knight and her colleagues
are in the midst of a new ERT study, using the SkyTEM methodology, that will provide a threedimensional image of seawater intrusion in the groundwater in a wide area underneath and
around the City. This new study (whose field work is scheduled for May 2017) will provide a
three-dimensional depiction of the distribution and extent of seawater intrusion in the immediate
Project area and will facilitate determining the evaluation of the likelihood of adverse impacts
from Project pumping to area groundwater wells in all aquifers. The CPUC and MBNMS should
obtain the results of this study and incorporate them into a new Draft EIR/EIS that is recirculated
for review and comments by Responsible Agencies (such as Marina) and the public.
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F.

The Groundwater Modeling Used By The Draft EIR/EIS Is Inadequate To
Determine The Potential Harm To The Wells That Serve Marina And Its Citizens.

One critical groundwater impact question is whether the Project may cause harm to
current and future legal users of the three groundwater aquifers. As Dr. Abrams describes in his
Memorandum, the model that forms the basis of the impact analysis in the Draft EIR/EIS cannot
be effectively utilized to address this question. The deficiencies include:


The model does not analyze the probability of adverse impacts to water used by
Deep Aquifer wells.



The model fails to address the key water rights and/or SGMA “harm” subject
areas of water quality, seawater intrusion or water supply limitations at the
various wells. Rather, it only addresses drawdown in nearby wells and looks at
seawater only in a horizontal, not a vertical, direction. Professor Knight’s work
demonstrates that there are many locations where seawater appears to move
downward where aquitards are absent.



The model does not include the detailed heterogeneity indicated by the
geophysical data which can provide increased certainty regarding the
hydrogeologic characterization of these aquifers.



The site-specific model contains important conceptual flaws that impair its ability
to provide a reliable work product.



Dr. Abrams believes that the parameterization of the model “is too simplified to
fully evaluate the potential or probability of adverse impacts to groundwater users
in the City of Marina from proposed MPWSP pumping” and that this “is
especially relevant in light of the newly available information regarding the
heterogeneous, vertically-connected nature of the aquifer system, the presence of
significant downward vertical hydraulic gradients, and the potential for
exacerbated seawater intrusion.”

In short, the “superposition” model used as the basis for the groundwater impact analysis
in the Draft EIR/EIS fails to meet the requirements and CEQA and NEPA. The model is not a
precise and state-of-the-art hydrogeologic conceptual model (as demonstrated by Professor
Knight’s findings) and it is not well calibrated to evaluate the impact of the Project on a wide
range of potential groundwater harms.
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G.

The Draft EIR/EIS Analysis Fails To Take Into Account The Anticipated Future
Impact Of Ongoing Seawater Intrusion Mitigation Efforts On Groundwater Flow
Directions.

As explained by Dr. Abrams in his Memorandum, the Monterey County Water Resources
Agency has implemented for many years a concerted and successful effort to increase
groundwater levels to slow, halt or reverse seawater intrusion. This effort has been significantly
financed and supported by Marina citizens and other water customers in these water zones. Dr.
Abrams provides the following explanation of the likely outcome of these efforts:
If these mitigation efforts continue to be successful, as will likely
be required under the Sustainable Groundwater Management Act
(SGMA), the magnitude of the landward hydraulic gradient will
decrease as inland groundwater levels increase, thus the shape of
the capture zone and extent of the source area for the proposed
slant wells will change substantially.… Thus, the continued
success of ongoing seawater-intrusion mitigation projects could
potentially strand the MPWSP desalination plant from its source of
seawater.… Possible future groundwater conditions such as those
described above were not evaluated or discussed in Appendix E2
of the Draft EIR/EIS, even though the goal of MCWRA’s ongoing
seawater-intrusion control efforts is to increase inland groundwater
levels, and such conditions may be considered to be reasonably
foreseeable. As such, the Draft EIR/EIS failed to consider that a
more substantial fraction of freshwater resources may be captured
during feedwater pumping than has been assumed
It is undisputed that the groundwater model described in Appendix E2 of the Draft
EIR/EIS that was used for the groundwater analysis assumed that the regional groundwater flow
direction at the Project subsurface slant wells was in the landward gradient direction. However,
if these significant ongoing mitigation efforts continue to be successful, it is entirely possible that
the current groundwater flow direction will reverse and be in exactly the opposite direction from
what the groundwater model assumed. Even if groundwater flows do not reverse, flows from the
seaward direction could substantially slow or disappear. The implications and results of this
change in groundwater flow were not evaluated or discussed in this Appendix or the Draft
EIR/EIS itself. As a result, the calculations of the amount of inland groundwater captured by the
Plant could be significantly higher and, as Dr. Abrams describes, the continued success of these
projects “could potentially strand the MPWSP desalination plant from its source of seawater.”
This is a critical factor from both water rights and “injury to legal user” viewpoints. In
the water rights arena, the State Board Report was absolutely clear that, to establish future water
rights, the Project would need to address its future groundwater impacts, which has not been
done adequately here without this analysis. From the viewpoint of a legal user of this Basin’s
groundwater, the reasonably foreseeable reversal of the landward groundwater flow direction
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could mean that most and possibly all of the water pumped by the slant wells would be
groundwater from the Basin rather than seawater, regardless of how those concepts are defined.
In sum, the Draft EIR/EIS’s failure to discuss and analyze these developments, and to
incorporate them into the groundwater modeling effort, makes the groundwater impact analysis
legally inadequate.
CHAPTER 4.5 – MARINE BIOLOGICAL RESOURCES
A.

The Draft EIR’s Analysis Of Impacts To Marine Resources Is Inadequate.
1.

The Project Is Sited In A Unique Marine Ecosystem Protected By Numerous
Laws.

The Project is located in a unique ecological area that encompasses both a national
marine sanctuary (MBNMS) and a national estuary (Elkhorn Slough National Estuarine
Research Reserve). Draft EIR/EIS at 4.5-32. The MBNMS was established for the purposes of
research and monitoring, education and outreach, public use and resource protection. It includes
a variety of habitats that support highly productive biological communities, including extensive
marine life: 34 species of marine mammals, over 180 species of seabirds and shorebirds, at least
525 fish species, four sea turtle species, 31 different invertebrate phyla, and over 450 species of
marine algae. It hosts one of the highest levels of marine biodiversity in the world, and includes
27 federally listed threatened and endangered species. Id. at Section 4.5.1.
A number of laws protect the area affected by the Project. The National Marine
Sanctuaries Act (“NMSA”) prohibits a person from destroying, causing the loss of, or injuring
any sanctuary resource managed under law or regulations for that sanctuary. The NMSA
prohibits discharge of brine effluent. The Magnuson-Stevens Conservation and Management
Act (“Magnuson Act”) requires all federal agencies to protect areas designated as “Essential Fish
Habitat.” Monterey Bay is designated as “Essential Fish Habitat” under four Fishery
Management Plans. In addition, the Marine Mammal Protection Act and the Federal Endangered
Species Act protect numerous species that occur in Monterey Bay and in the Study Area in
particular.
The area is also protected by several state laws. The California Endangered Species Act,
the Marine Life Protection Act, and the Marine Life Management Act all operate to protect
species and fisheries in the Study Area and the vicinity of the Project. In addition, the California
Ocean Plan (“Ocean Plan”) establishes water quality objectives and beneficial uses for waters of
the Pacific Ocean within three miles of the California Coast. The Project is subject to all Ocean
Plan water quality objectives, including: marine communities, including vertebrate, invertebrate,
and plant species shall not be degraded; waste management systems that discharge into the ocean
must be designed and operated in a manner that will maintain the indigenous marine life and a
healthy and diverse marine community; and waste discharged to the ocean must be essentially
free of substances that will accumulate to toxic levels in marine waters, sediments, or organisms.
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Of particular relevance here, MBNMS, in collaboration with the California Coastal
Commission (“CCC”), Regional Water Quality Control Board (“RWQCB”), and NOAA
Fisheries, published a 2010 report entitled Guidelines for Desalination Plants in Monterey Bay
National Marine Sanctuary (“MBNMS Guidelines”). The MBNMS Guidelines were developed
to help ensure that any future desalination plants in the MBNMS would be sited, designed, and
operated in a manner that minimizes impacts on the marine environment. Several guidelines are
relevant to minimizing impacts on marine resources, as discussed further below.
2.

The Draft EIR/EIS Fails To Adequately Describe The Baseline.

CEQA requires an adequate description of the existing environmental baseline. CEQA
Guidelines § 15125(a). In addition, the Ocean Plan requires an assessment of baseline biological
conditions before construction of a new desalination plant. See State Water Resources Control
Board, California Ocean Plan, at M.4(a)(2) (2016). The Draft EIR/EIS fails to meet this basic
but essential prerequisite of both CEQA and the Ocean Plan in at least three key ways.
First, the Study Area is too narrowly drawn. In particular, the Study Area for marine
biological resources should extend to the Monterey/Seaside/Pacific Grove shorelines. The EIR
provides no explanation or rational basis for drawing the boundaries as narrowly as it does. To
exclude the area extending from the existing Study Area to the Monterey/Seaside/Pacific Grove
shorelines, the EIR must explain why the Project will not have direct or indirect impacts south of
the northern limits of Sand City. The northern boundary of the Study Area also appears too
limited, and the Draft fails to explain why the Project’s impacts will not extend beyond the
Salinas River. Furthermore, the Study Area appears to extend from the shoreline outward five
miles toward the ocean, but the Draft fails to explain why the Project will not have effects
beyond those nearshore waters.
Second, the Study Area must be surveyed to determine exactly what the environmental
baseline is. For example, the Study Area should be investigated for cold water seeps. The Draft
EIR/EIS states there are no “known” cold water seeps in the area (page 4.5-2), but does not
clearly state whether the Study Area was actually surveyed for cold water seeps, and if it was
not, why it was not. Even more critical is the dearth of information describing the existing
environmental baseline near the point of brine discharge. Given the Project’s undeniable
significant environmental impact on the water quality and marine resources in the area near the
discharge, documentation of the environmental baseline in this area is particularly critical. Yet
the Draft EIR/EIS merely contains a general, minimal description of the ecosystem in the area.
Indeed, it appears only extremely limited sampling was conducted, which is inadequate to
determine the environmental baseline. For example, the Draft EIR/EIS states that analysis of
impacts on plankton near the outfall is based on sampling of small zooplankton conducted on
one day in Spring 2016 (pages 4.5-6-7). This sampling is wholly insufficient. Sampling should
be conducted multiple times, and throughout the year due to the variability in the marine
ecosystem as the Draft EIR/EIS states elsewhere (see, e.g., section 4.5.1.1). Also, the Draft
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EIR/EIS does not explain why only small zooplankton were surveyed, and why other plankton
(e.g., macro zooplankton, phytoplankton) and other organisms (invertebrates, fish, mammals)
were not sampled/surveyed. Inadequate data precludes sufficient analysis of impacts, and
renders the whole analysis of the Project’s brine discharge impacts on marine resources
inadequate.
Furthermore, the Draft EIR/EIS should require monitoring and period surveying of the
ecosystem in the vicinity of the outfall so that the impacts of the Project can be determined,
measured, and mitigated “to the maximum extent feasible,” as required by law. See, e.g., Coastal
Act, Cal. Pub. Res. Code § 30260.
The Draft EIR/EIS does contain an opaque reference to rocky habitat that “coincides with
the ballast rock that is used to secure the MRWPCA outfall on the seabed.” Id. at 4.5-9. But it is
not entirely clear from the language in the Draft EIR/EIS whether this means that productive,
species-rich habitat such as that observed during the 2014 NOAA inspection occurs near the
outfall: the language on pages 4.5-9, 4.5-11, and 4.5-28 suggests that it does, but then Figure
4.5-2 does not show any hard substrate habitat near the outfall (page 4.5-10). If Figure 4.5-2 is
inaccurate, then the Draft EIR/EIS should be recirculated with a corrected version of Figure 4.52 that clearly shows all areas where rocky substrate habitat are found in the Study Area. In
addition, assuming it is true that a diverse, rich assemblage of organisms lives at the outfall, then
this area should be more closely inspected and surveyed to determine what organisms live there
and exactly what species’ habitats exist near the outfall. The Draft EIR/EIS must also be revised
accordingly to address impacts of the Project on these habitats, and mitigate them per CEQA and
other legal requirements (e.g., Cal. Pub. Res. Code § 30260).
Third, the Draft EIR/EIS is inadequate because it fails to explain the basis for
determining several species’ potential to occur in the Study Area, and/or provides inconsistent
information regarding their potential to occur. As a result, any evaluation of impacts to those
species is inadequate in that the Draft EIR/EIS fails to recognize their potential presence in the
Study Area and thus fails to address potential impacts and mitigate them. For example:
1)

Stellar sea lion. Because there is a known breeding population of stellar sea lion in
the Project vicinity and known occurrences within the MBNMS, there is no rationale
for the “Not Expected” potential for occurrence within the Study Area. The Draft
EIR/EIS’s conclusion here is unjustified at best, and likely incorrect. Moreover, the
analysis is insufficient to the extent that no surveys were conducted to determine the
presence (or absence) of this species in the Study Area.

2)

Northern fur seal. Because this species has been observed within 5 km of the Study
Area, the Draft EIR/EIS is inadequate in that it fails to explain the assumptions and
evidence that support the Draft EIR/EIS’s determination that this species is not
expected to occur within the Study Area, and because it fails to address impacts on
the species due to an incorrect conclusion about its likelihood of occurring in the
Study Area.
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3)

Northern elephant seal. Because the Draft EIR/EIS states that this species is widely
distributed in MBNMS waters and rookeries are present north and south of the Study
Area, the Draft EIR/EIS’s conclusion that this species has a low potential to occur
within the Study Area appears incorrect. The Draft EIR/EIS is then inadequate
because it fails to address impacts on the species due to an incorrect conclusion about
its likelihood of occurring in the Study Area. At the very least, this conclusion needs
explanation of the assumptions/evidence that support the determination that this
species has a low potential to occur within the Study Area.

4)

Guadalupe fur seal. The Draft EIR/EIS states that this species has been sighted in
MBNMS waters and stranded on beaches within the Study Area, and yet concludes
that this species has a “Not expected to low” potential to occur within the Study Area.
This inconsistency suggests the conclusion is incorrect, and that the species actually
has a higher potential to occur in the Study Area, and thus the Draft EIR/EIS should
analyze impacts to this species. At the very least, this conclusion needs explanation
of the assumptions/evidence that support the determination that this species has a
“Not expected to low” potential to occur within the Study Area.

5)

Minke whale. The Draft EIR/EIS states that there have been numerous sightings of
Minke whale species in nearshore waters of Monterey Bay, and yet concludes that the
potential for this species to occur is only “low-moderate.” This incongruity suggests
the conclusion regarding the species’ likelihood to occur is incorrect, and that the
species actually has a higher potential to occur in the Study Area (and thus, that the
Draft EIR/EIS should analyze impacts to this species). At the very least, this
conclusion needs explanation of the assumptions/evidence that support the
determination that this species has only a low-to-moderate potential to occur.

6)

Olive Ridley sea turtle and Loggerhead sea turtle. The Draft EIR/EIS is flawed in
that it fails to explain what assumptions or evidence (beyond geographic distribution)
support the determinations that these species are not expected to occur (Olive Ridley
Sea Turtle) or have a low potential to occur (Loggerhead Sea Turtle) within the Study
Area. Consequently, the Draft EIR/EIS may be inadequate for failing to analyze
potential impacts to these species.

7)

Leatherback sea turtle. The Draft EIR/EIS asserts in Table 4.5-4 that this species
has low potential to occur in the Study Area, but provides no basis for this
conclusion. Indeed, the Draft EIR/EIS states that leatherback sea turtles are “most
commonly seen in Monterey Bay from July to October” and that all of Monterey Bay
is leatherback sea turtle critical habitat (page 4.5-23), which is strong evidence that
this species may be seasonally likely to occur in areas affected by the Project. This
point must be discussed and impacts to the leatherback sea turtle and its critical
habitat must be addressed and mitigated.
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8)

Chinook Salmon (Central California ESU). If the Draft EIR/EIS is correct that the
current range of Chinook salmon still extends into Monterey Bay, why is the potential
to occur within the Study Area determined to be low? Shouldn’t it be moderate,
similar to Chinook winter run? The Draft EIR/EIS appears to be incorrect here, and
flawed for not analyzing impacts to this ESU. At the very least, the basis for this
determination regarding low potential to occur must be discussed and explained.

9)

Cowcod. If juveniles were documented within the Study Area, the “potential to
occur” determination should be high rather than moderate. The Draft EIR/EIS must
explain what assumptions/evidence support the determination that this species has a
moderate potential to occur.

10) Calico rockfish, copper rockfish, gopher rockfish, grass rockfish, kelp greenling,
monkeyface prickleback, olive rockfish, quillback rockfish, California
scorpionfish, treefish. The Draft EIR/EIS fails to explain what assumptions and
evidence (beyond geographic distribution) support the occurrence determinations for
these species. The Draft EIR/EIS must be revised accordingly.
11) Kelp rockfish. The Draft EIR/EIS fails to set forth what assumptions/evidence
(beyond geographic distribution) support the high potential for occurrence
determination for this species. The Draft EIR/EIS must be revised accordingly.
12) Mammals. This section appears to be deficient because it fails to provide a detailed
explanation for why the additional mammal species known to occur in Monterey Bay
are not likely to occur or rarely occur within the Study Area. General geographic
distribution is insufficient supporting evidence for potential to occur.
13) Turtles. This discussion states that the potential for these species to occur is “very
low,” which is inconsistent with the potential occurrence determinations in Table 4.52. This inconsistency must be resolved and any analysis contingent on the incorrect
information/assumptions must be corrected, revised, and/or developed (as
appropriate).
14) Fish. The sentence that states “Chinook salmon, depending on the run, is State
endangered or threatened, federally endangered or threatened and has a moderate to
high potential to occur in the Study Area” is inconsistent with Table 4.5-2, which
states Chinook salmon have a low to moderate potential to occur. This inconsistency
must be resolved and any analysis reliant on incorrect information/assumptions must
be corrected. In addition, this section appears to be missing a discussion for tidewater
goby and white shark potential to occur within the Study Area: General information
is provided, but a discussion related to the Study Area is not. If tidewater goby
occurs seasonally in Elkhorn Slough, why is that species identified as only having a
low potential to occur? The Draft EIR/EIS is inadequate unless the assumptions and
evidence that support this determination are fully explained.
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3.

The Draft EIR/EIS’s Analysis Of The Impacts Of The MPWSP’s Brine
Discharges Is Inadequate And Incorrect.

The MPWSP will produce up to 14 million gallons per day of high-salinity brine
discharge during the desalination process. The Project plans to discharge the brine effluent
directly into the federally protected Sanctuary. The brine discharges will result in significant
adverse impacts to the environment, but the Draft EIR/EIS’s assessment and analysis of such
impacts is insufficient. First, the Draft EIR/EIS claims the Project would be consistent with the
MLMA (page 4.5-39), despite the admission that it would result in the decimation of 2,010-5,900
square meters of market squid habitat (page 4.5-61). The Draft EIR/EIS attempts to label this
impact as less than significant by comparing the amount of lost habitat to the total area of
suitable spawning ground on the sea floor south of Monterey Submarine Canyon, but there is no
justifiable basis for this comparison. Indeed, tellingly, the Draft EIR/EIS completely omits any
explanation of why the proper comparison of area is the entire sea floor south of the Monterey
Submarine Canyon. In any case, the elimination of so much suitable spawning habitat is
certainly a significant impact that must be mitigated.
Although the Draft EIR/EIS admits the Project will have adverse impacts to squid (which
the Draft EIR/EIS wrongly describes as less than significant), the Draft EIR/EIS fails to
sufficiently consider and analyze impacts to other species in the same area. Instead of
conducting a thorough analysis, the Draft EIR/EIS writes off such impacts by referring to
“unanticipated effects” on “benthic and pelagic communities in the vicinity of the discharge”
(page 4.5-61). This is an inadequate analysis of one of the Project’s most significant effects: the
brine discharge. The inadequacy of this analysis is likely a result of the Draft EIR/EIS’s
incomplete and insufficient description of the environmental baseline (see above), particularly in
the area where the brine will be discharged. Without inclusion of information necessary to
understand the Project’s potential impacts, the EIR is defective. See Berkeley Keep Jets Over the
Bay Comm., 91 Cal. App. 4th at 1382-83.
4.

The Draft EIR/EIS’s Conclusion Regarding Impacts To Essential Fish
Habitat Under The Magnuson Act Is Fatally Flawed.

As noted in the Draft EIR/EIS, “All of the coastal waters of Central California and
Monterey Bay are identified as Essential Fish Habitat for [several fish species].” Id. at page 4.524 (emphasis added). As such, all federal agencies are required to protect these areas under the
Magnuson Act. The Draft EIR/EIS summarily states that the Project “would be consistent with
the MSA because the construction and operational impacts of the proposed project are not
expected to result in any degradation of essential fish habitat within Monterey Bay” (page 4.531), but fails to support this with any data or substantive analysis. This clearly violates both
CEQA and NEPA, which require that documents’ conclusions regarding environmental impacts
be based on actual scientific information and that agencies take a “hard look” at potential adverse
environmental impacts.

34141\5876743.3

CPUC/MBNMS
March 29, 2017
Page 49
5.

The Analysis Of Impact 4.5-1 Is Inadequate.

The Draft EIR/EIS must clarify if the ambient underwater noise levels present in the San
Francisco study are similar to or substantially different from the ambient underwater noise levels
present in the Study Area. The Draft EIR/EIS must also clarify whether the temporary change in
noise levels from ambient conditions as a result of Project construction is expected to be
consistent. If there is a potential risk for accidental discharge of drilling fluids into the marine
environment from the use of drilling additives during drilling of the slant wells, which could
constitute a significant impact to marine resources, the Draft EIR/EIS must identify and require
any available mitigation to address that potential accidental condition. If no mitigation is
required, the Draft EIR/EIS must clarify why mitigation would not be appropriate or feasible to
prevent what could be a significant adverse impact to marine resources.
Also, the Draft EIR/EIS is unclear as to whether changes in underwater noise levels were
measured during construction of the test slant well. If they were, the results of those
measurements and any increase in noise should be included in the Draft EIR/EIS and that data
should be incorporated into the analysis of impacts to marine biological resources.
CHAPTER 4.6 – TERRESTRIAL BIOLOGICAL RESOURCES
A.

The Draft EIR/EIS’s Analysis Of The Project’s Impacts On Terrestrial Biological
Resources Is Inadequate.
1.

The Project Has Significant Adverse Impacts On Terrestrial Biological
Resources Because It Permits Development Inconsistent With The LCP And
The Coastal Act.

The dune habitats in the Project area support several rare and endangered plant and
wildlife species. The City’s Local Coastal Plan (“LCP”) requires any development within
protected species’ habitat to be evaluated at a project-specific level to determine the presence of
“Primary Habitat” and “Secondary Habitat” areas. Primary Habitat includes “habitat for all
identified plant and animal species which are rare, endangered, threatened, or are necessary for
the survival of an endangered species” and “all native dune vegetation, where such vegetation is
extensive enough to perform the special role of stabilizing Marina’s natural sand dune
formations.” City of Marina, Ca, Coastal Plan (1982). Secondary Habitat (or support habitat
adjacent to areas of Primary Habitat) must also be identified.
The LCP mandates that Primary Habitat be protected and preserved. The City’s LCP
prohibits development in Primary Habitat that is not protective of and dependent upon that
habitat: “Primary habitat areas shall be protected and preserved against any significant
disruption of habitat values and only uses dependent on those resources shall be allowed within
those areas.” Id. All development in Secondary Habitat must be sited and designed to prevent
significant adverse impacts on the adjacent Primary Habitat areas.
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In 2014, SWCA identified Primary and Secondary Habitat in the Project area. Section
4.6.10 inaccurately reflects the location of primary habitat within the CEMEX Property and is
inconsistent with the conclusion of the California Coastal Commission in its review of the test
slant well. In the staff report for the test slant well California Department of Public Health
(“CDP”) permit application, the CCC found that although the project is proposed to be located in
portions of the CEMEX Property that have been subject to disturbance, the entire area in which
the Project would be located is primary habitat and ESHA under the LCP. Therefore, the Draft
EIR/EIS is inadequate in that it omits or understates the severity of potentially significant
impacts to primary habitat and ESHA.
Despite the CCC’s finding in its staff report for the test slant well and the plain language
of the City’s LCP, the Project proposes to locate several project components in areas classified as
Primary and Secondary Habitat. Accordingly, the Project would result in direct impacts to both
Primary and Secondary Habitat.
For example, the Project’s activities would disturb nesting habitat for the Western snowy
plover (federally listed as threatened and also a California species of special concern), host plants
for Smith’s blue butterfly (federally listed as endangered and protected under the Endangered
Species Act (“ESA”)), and sandy habitat for the silvery legless lizard (a California species of
concern). Project activities would also exacerbate dune erosion and could result in spills of
hazardous materials in sensitive habitat areas. Moreover, construction and operation of the
subsurface slant wells would permanently disturb up to six acres of central dune scrub and ice
plant mats. And the full construction impact area would be disturbed anew every five years
when slant well heads would need maintenance. Id. at 4.6-235. This would amount to a
permanent loss of habitat for the special-status species that have the potential to re-colonize the
slant well head area.
In addition, construction of the Source Water Pipeline, Desalinated Water Pipeline,
Transmission Main, and the staging area at Beach Road have the potential to temporarily
adversely impact Primary and Secondary Habitat. As the Draft EIR/EIS admits, there is no way
to reduce these impacts to a less than significant level. The Draft EIR/EIS proposes
compensatory mitigation to reduce the impacts on special-status species habitat, but there are
numerous problems with the proposed mitigation measure, as discussed below in our comments
relating to chapter 4.8. In sum, the Project is inconsistent with the LCP’s habitat protection
requirements and cannot be approved as proposed.
Recognizing this irreconcilable conflict, the Draft EIR/EIS suggests that this legal
obstacle to the Project may be circumvented because Section 30260 of the Coastal Act
“encourages coastal-dependent industrial uses and provides for resolution of conflicting Coastal
Act policies where such development is concerned.” The CCC relied on this provision in its prior
approval of one test well at the CEMEX location. Id. at 4.6-224. However, the Project
contemplates a vastly greater impact area than was at issue with just one test well, and it is
highly unlikely that it would apply to permit the Project when there are alternatives that avoid
such fatal flaws. Moreover, operation of the test well has revealed the Project would have
several significant adverse impacts not anticipated at the time of approval of the test slant well.
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2.

The Draft EIR/EIS Fails To Provide An Adequate Description Of The
Environmental Baseline.

CEQA requires an adequate description of the existing environmental baseline. CEQA
Guidelines § 15125(a). The Draft EIR/EIS fails to meet this fundamental and critical
prerequisite to an adequate analysis of impacts to biological resources. The designated Study
Area encompasses only a 50-foot buffer around the Project area. The Draft EIR/EIS offers only
this explanation of the boundary: “A 50-foot buffer around the project area was established as
the survey area to ensure biological resources within the project area and immediate adjacent
vicinity were assessed for potential direct and indirect project impacts.” But the Study Area
must be large enough to enable an accurate assessment of the environmental baseline. A 50-foot
buffer is undoubtedly insufficient. For example, noise impacts from construction will travel
beyond 50 feet and may adversely and significantly impact special status animal species.
3.

The Draft EIR/EIS’s Analysis Of The Impacts Of The Subsurface Slant
Wells Is Inadequate.

Section 4.6.5.1 reflects an analysis of the old project design, including references to an
electrical control panel and electrical control building. The analysis must be revised to account
for the current proposed Project design. Once the analysis has been updated to accurately reflect
the Project, the Draft EIR/EIS must be recirculated to the public can review and comment on the
analysis.
This section also inaccurately describes the location of the slant wells at “the eastern side
of the vegetated sand dunes.” In fact, the slant wells would be constructed in the middle of the
large dune complex that comprises the CEMEX Property. Construction of the slant wells would
require increased disturbance and human activity in the center of this highly sensitive dune
complex. Per this section, the increased disturbance and human activity could occur year-round
during construction. Due to the intrusive type and duration of construction activity, the Project
could have indirect long-term effects on the behavior of sensitive species in this area of dunes,
particularly Western snowy plover. These impacts are improperly dismissed in the Draft
EIR/EIS as “temporary.” These impacts must be fully analyzed and disclosed in the Draft
EIR/EIS. The potential effects of one year (or more) of excavating, drilling, and other slant well
construction activities on sensitive species in the long-term must be evaluated.
Throughout this section and others, the Draft EIR/EIS states that the disturbance area for
construction of the well “may overlap” with a portion of the Source Water Pipeline disturbance
area. Why has it not been determined whether or not these areas overlap? This information
should be readily available and the quantified areas of disturbance must be disclosed.
4.

The Draft EIR/EIS’s Analysis of Impacts 4.6-1 And 4.6-2 Is Inadequate.

These sections fail to identify and address potential impacts to special status species and
sensitive habitats as a result of the proposed disposal of up to 100 cubic yards of drilling spoils
within the dune habitat at the CEMEX Property as a result of slant well drilling. This proposed
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Project component must be identified in this section and analyzed as a potentially permanent
disturbance of sensitive habitat and what extent that disturbance could affect sensitive species in
the area of disposal and surrounding areas. Adverse impacts related to the type and quantity of
material to be disposed of in the on-site dunes (ESHA) should be clearly identified and
mitigated. Once properly accounted for in the Draft EIR/EIS, these new and more severe
impacts must be analyzed and the document then recirculated for public review.
5.

The Analysis of Impact 4.6-C Is Inadequate.

The discussion of Impact 4.6-C inadequately analyzes the Project’s potential cumulative
impacts on native dune habitat and central dune scrub. The analysis incorrectly determines that
cumulative impacts would be less than significant with mitigation due to the (1) limited extent
and duration of effects at any MPWSP component site, (2) the prevalence of such habitats within
the geographic scope of analysis relative to the areas of the MPWSP effect, and (3) the nearby
availability of such habitats for use by species displaced during the construction period. The
purported evidence of a less than significant cumulative impact in item number (1) fails to
account for the permanent and ongoing operation-related disturbance that would occur in
sensitive native dune areas at the CEMEX site. Item number (2) fails to reflect that native dune
habitat and central dune scrub are limited and finite resources. According to the Western Snowy
Plover Recovery Plan (USFWS 2007), the management potential for plovers in the Lonestar
Beach subarea is second only to the Salinas River National Wildlife Refuge (Zander 2013).
Therefore, plover habitat comparable to that at the CEMEX (formerly Lonestar) Property
may only be located in one other place in Central California: the Salinas River National Wildlife
Refuge. The purported “prevalence” of these habitats in the project vicinity, and the nearby
availability of such habitats for use by displaced species, both during construction and
permanently as a result of Project operations (though not considered in the Draft EIR/EIS) is a
gross misstatement. The permanent loss of 6 acres of coastal dune scrub, native dune habitat,
and snowy plover habitat is a considerable contribution to cumulative loss of habitat for this
species statewide. In fact, it is difficult to imagine a project that would result in greater
cumulative impacts to this species. Based on the historic cumulative loss of suitable habitat and
decline in species population, the Project’s cumulative impacts to Western snowy plover and its
habitat should be considered significant and unavoidable.
6.

The Analysis of Operational And Siting Impacts Is Inadequate.

Section 4.6.5.2 fails to address the adverse effects that would occur as a result of routine
maintenance and grading of the slant well access road. Due to the shifting nature of the dunes,
the access road would require regular grading and maintenance. The Draft EIR/EIS fails to
identify the level of disturbance necessary to maintain the road to provide access and
accommodate routine inspections and site visits at the slant well heads conducted in addition to
the 5-year periodic maintenance activities. The evaluation of operational impacts is invalid
because it fails to account for potentially significant adverse effects that would result from this
activity.
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7.

The Analysis of Impact 4.6-6 Is Incorrect And Inadequate.

It is unclear why or how the Draft EIR/EIS determined that only 1.6 acres of Smith’s blue
butterfly habitat would be disturbed during ongoing maintenance activities. Coast buckwheat,
host plant for Smith’s blue butterfly, occurs throughout the CEMEX Property and has the
potential to occur throughout the entire 6 acre area of disturbance. Unless it can be clearly
established that the majority of the disturbance area does not provide habitat for Smith’s blue
butterfly, the Draft EIR/EIS significantly understated the level of impact to Smith’s blue
butterfly habitat. The Draft EIR/EIS should identify the actual amount of habitat that would be
affected; if all six acres of the disturbance area would be affected, the Draft EIR/EIS should be
revised to accurate state the level of impact and recirculated to disclose the substantial increase
in the severity of this effect.
The discussion of Impact 4.6-6 also fails to explain how and to what extent identified
mitigation measures would be applied prior to each five-year slant well maintenance operation.
Would a new Hazardous Materials Management Plan (“HMMP”) and compensatory mitigation
be required each time to minimize impacts related to project disturbance?
B.

The Draft EIR/EIS’s Mitigation Of The Project’s Impacts On Terrestrial Biological
Resources Is Inadequate.
1.

The Project’s Mitigation Measures Are Inadequate Because They Are Not
Enforceable.

CEQA mandates that proposed mitigation measures be “fully enforceable.” Cal. Pub.
Res. Code § 21081.6(b); CEQA Guidelines § 15126.4(a)(2). Several of the proposed mitigation
measures directly contravene this CEQA requirement, thus invalidating each of the Draft
EIR/EIS’s conclusions regarding the significance of the Project’s adverse environmental impacts
that rely on any of the mitigation measures suffering from this critical flaw.
First, the Draft EIR/EIS’s General Avoidance and Minimization Measure (MM 4.6-1c)
states that erosion shall be remedied, but fails to specify what counts as erosion, how the erosion
shall be remedied, and fails to set performance standards for determining whether the erosion has
in fact been remedied. (page 4.6-166). Perhaps most notably, the language of the mitigation
measure limiting erosion that must be remedied to only erosion that has been “detected” without
requiring any kind of monitoring for erosion (at all, much less someone qualified to monitor for
such impacts), guts any mitigation this measure could have possibly effected. Thus, this
mitigation measure is wholly inadequate to minimize erosion impacts to less than significant
levels.
Mitigation Measure 4.6-2b suffers from a similar flaw. This measure purports to reduce
direct impacts on sensitive natural communities and the special-status species that utilize them.
However, it is completely inadequate to do that. The specific measures in MM 4.6-2b are all
subject to the significant caveat, “to the extent feasible” (see page 4.6-207), which—as with MM
4.6-1c—essentially guts the mitigation measure. Without any standard for what constitutes
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feasibility or non-feasibility, the developer and its contractors are free to completely disregard
these mitigation measures by claiming compliance is not feasible. Furthermore, specific
elements of this mitigation measure contain even more feasibility qualifiers, such as for
salvaging topsoil “to the extent feasible.” Id. at page 4.6-208. In addition, see, for example,
page 4.6-131 (purported avoidance of special-status plants and host plants only “to the extent
feasible”); page 4.6-134 (supposedly avoiding impacts on non-nesting birds by limiting
construction to the non-nesting season only “when feasible’); page 4.6-137 (similar).
Mitigation Measure 4.6-1j relating to badgers contains the same critical flaw. This
measure provides:
4. If the biologist determines that any potential dens identified during
the preconstruction surveys are inactive, the biologist shall excavate
the dens by hand with a shovel to prevent use by badgers during
construction.
5. If active badger dens are found during the course of preconstruction
surveys, the following measures shall be taken to avoid and
minimize adverse effects on American badger:
a. Relocation shall be prohibited during the badger pupping
season (typically February 15 to June 1).
b. Construction activities shall not occur within 50 feet of active
badger dens. The Lead Biologist shall contact CDFW
immediately if natal badger dens are detected to determine
suitable buffers.
As written, these measures do not provide a reasonable threshold or parameter for the
biologist to determine that the den(s) is inactive. The survey would likely be conducted in the
daytime, when any badgers are down in the den; therefore, the biologist would not be able to
verify the den is inactive before collapsing the den. Accordingly, this measure should be revised
to include the use of game cameras on the potentially active den(s) for at least three nights prior
to the den(s) being collapsed. Then, only after badgers were not photographed entering or
leaving a den for three nights, may that den be collapsed.
In sum, the Draft EIS/EIR’s mitigation—and thus the impact conclusions relying on such
mitigation—is inadequate under the law. All mitigation measures containing “requirements” that
would only be implemented “to the extent feasible,” “to the extent possible,” or “where
practicable” (or similar) must be reassessed to determine the actual extent the measures would be
implemented and rewritten accordingly. Only after the level of actual implementation has been
determined can a valid analysis be conducted on whether and to what extent significant adverse
impacts have been mitigated.
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2.

Mitigation Of Impacts On Protected Bird Species Is Inadequate.

The Project area includes significant Western snowy plover habitat, such as the CEMEX
Property to be disturbed by the proposed slant well construction, operation, and maintenance. Id.
at 4.6-50, 4.6-129. The Project area also includes “numerous” native birds protected under the
MBTA and California Fish & Game Code (4.6-41, 59-62), including habitat of California species
of special concern, the tricolored blackbird, the short-eared owl, and the western burrowing owl
(4.6-59-60). There is no doubt that the Project has the potential to have a very significant
adverse impact on these bird species. See, e.g., 4.6-129-131.
While the Draft EIR/EIS contains mitigation measures purportedly designed to reduce
impacts to these species, these mitigation measures are wholly inadequate. First, MM 4.6-1i,
Avoidance and Minimization Measures for Nesting Birds, is insufficient to mitigate the Project’s
impacts on nesting birds. The preconstruction surveys are only required within 14 days of the
commencement of construction, leaving two full weeks for birds to start nesting in between the
survey time and the start of construction. This mitigation measure must be revised to require
surveys to be conducted within no more than 48 hours of the commencement of construction. In
addition, the MM should be revised to specify what type of survey methodology is required.
MM 4.6-1h, Avoidance and Minimization Measures for Western Burrowing Owl, is also
inadequate as currently proposed. First, as noted for MM 4.6-1i, this MM should be revised
measure to require surveys to be conducted within no more than 48 hours of the commencement
of construction. Permitting construction to start 14 days after surveys were conducted is not
sufficiently protective of the species. Second, the MM currently states that temporarily disturbed
habitat shall be restored to pre-construction conditions, “if feasible.” But as discussed above,
without a clear standard as to what “feasible” means, this mitigation measure is fatally vague and
fails to guarantee any effective mitigation.
In addition, Mitigation Measure 4.6-6 is inadequate because it fails to make
implementation of bird deterrents enforceable, by requiring that such deterrents “should” be used
rather than “shall” be used. The use of bird deterrents should be made a requirement, not a
suggestion, in order to ensure mitigation is enforceable and will actually reduce adverse impacts
to a less than significant level.
3.

Mitigation Of Impacts To Sensitive Communities And Their Special-Status
Plant And Animal Inhabitants Is Inadequate.

The Draft EIR/EIS identifies potential impacts to sensitive communities and specialstatus plants and animals that occupy or may occupy the communities. Some of these impacts
will require the Project proponent to obtain an Incidental Take Permit under the California
Endangered Species Act (“CESA”) and an Incidental Take Statement under Section 7 of the
Federal Endangered Species Act (“ESA”). The impacts to sensitive communities and specialstatus resources are expected to vary from permanent loss of habitat and species individuals to
temporary disturbance of habitat or species individuals. However, the Draft EIR/EIS does not
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quantify the amount of permanent impact or temporary impact to sensitive communities and/or
species.
To reduce these impacts to less than significant levels under CEQA, the Draft EIR/EIS
heavily relies on the preparation and implementation of a Habitat Mitigation and Monitoring
Plan (Mitigation Measure 4.6-1n). Mitigation Measure 4.6-1n requires the Habitat Mitigation
and Monitoring Plan (“HMMP”) to be reviewed and approved by the permitting agencies. Since
the Project is anticipated to result in permanent impacts, the HMMP is supposed to address the
need for compensatory mitigation (Item 17 in MM-4.6-1n).
However, because the Draft EIR/EIS does not quantify the anticipated permanent impacts
to the sensitive resources, the Draft EIR/EIS cannot verify that the Project proponent has, under
its ownership or via other property rights, sufficient lands to implement compensatory mitigation
for permanent impacts to sensitive resources at a ratio that is adequate to reduce the impacts to
less than significant levels under CEQA. In order for the proposed mitigation to adequately
reduce the identified impacts to be less than significant, the Draft EIR/EIS must include the
following:
1. Quantification of permanent and temporary impacts to sensitive
resources;
2. Ratios for mitigating the estimated impacts;
3. Methods of mitigating the identified impacts (restoration,
enhancement, land acquisition, preservation, etc.);
4. Success standards for the proposed mitigation measures and an
enforcement mechanism that ensures those standards are met;
5. Contingency measures that will be triggered if the success standards
are not achieved; and
6. Identification of available, accessible mitigation lands.
Due to the size of the Project, magnitude of potential impacts, and the need for an
Incidental Take Permit from the California Department of Fish & Wildlife (“CDFW”), it is likely
that the HMMP will need to include the acquisition and transfer of habitat management lands.
The Draft EIR/EIS is flawed in that it fails to identify whether the Project proponent has the
lands required to implement compensatory mitigation. See, e.g., Kings Cty. Farm Bureau v. City
of Hanford, 221 Cal. App. 3d 692, 727 (1990) (mitigation agreement that called for purchases of
replacement groundwater supplies without specifying whether water was available was
inadequate measure for mitigating project’s effect on groundwater supplies). The Draft EIR/EIS
needs to quantify the potential impacts, propose mitigation ratios for the impacts, and identify
where and how the impacts will be mitigated in sufficient detail to verify that the Project
proponent has the means to implement the HMMP. Without this verification, MM-4.6-1 may
not be feasible or adequately mitigate impacts. As a result of the above deficiencies, the Draft
EIR/EIS’s conclusion that the permanent and temporary impacts to sensitive communities and
special-status species are mitigated to less than significant is incorrect and invalid.
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This measure also improperly defers mitigation by failing to identify appropriate
performance standards that would be included in the HMMP to ensure that any potential impacts
would be mitigated to less than significant levels. This contravenes CEQA, which mandates that
mitigation not be deferred unless the relevant measure specifies performance standards and
further action to carry the project forward is contingent on meeting those specific performance
criteria. CEQA Guidelines § 15126.4(a)(1)(B); Endangered Habitats League, Inc. v. Cty. of
Orange, 131 Cal. App. 4th 777, 794 (2005) (rejecting mitigation measure that did not include
any criteria or standards); Sacramento Old City Ass’n v. City Council, 229 Cal. App. 3d 1011,
1029 (1991) (mitigation may only be deferred if specific performance criteria are articulated at
the time of project approval and the project may not move forward unless it meets them).
Mitigation Measure 4.6-1 not only defers the preparation of the HMMP, but also defers
identification of appropriate performance standards “by which successful completion of
mitigation can be assessed in comparison to a relevant baseline . . . and by which remedial
actions will be triggered.” But if the performance standards are not known, it cannot be
determined that they would adequately reduce potentially significant impacts to less than
significant levels. Thus, this impact must be properly mitigated or identified as significant and
unavoidable. Any added performance standards must be recirculated so they public, interested
stakeholders, and Responsible Agencies have the opportunity to comment on the feasible ways to
mitigate or avoid the substantial adverse effect.
Many of the impacts identified in this section rely back on Mitigation Measure 4.6-1n to
support a less than significant impact determination. Each of these determinations is
inadequately supported due to the multiple shortcomings of this measure.
4.

Mitigation Measures Involving Capture And Relocation Must Be Revised.

Mitigation Measure 4.6-1o requires capture and relocation of ESA and CESA protected
species, but does not clearly state that ESA and CESA issued incidental take permits are
necessary prior to capturing these species. The EIR section does identify the need for the
applicant to obtain an Incidental Take Permit (“ITP”); however, this requirement is not carried
into the mitigation measure. This mitigation measure should be revised to include requirements
for the Project to be covered by ITP and to clarify that the implementing biologist must be
approved under the ITP.
Similarly, Mitigation Measure 4.6-1g states: “The Lead Biologist shall appoint a
qualified biologist possessing a Scientific Collecting Permit issued by CDFW for black legless
lizard, silvery legless lizard, and coast horned lizard to conduct preconstruction surveys for
legless lizards and coast horned lizards within 24 hours prior to the initiation of ground
disturbing activities or vegetation clearing in suitable habitat…” However, possession of a
CDFW Scientific Collection Permit does not authorize an individual to capture and/or relocate
sensitive species for CEQA compliance. Thus, this measure does not adequately mitigate
impacts on these lizard species.
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5.

Mitigation Measures Must Be Revised To Correct Improper Deferral Of
Mitigation.

Numerous measures throughout sections 4.6.5.1 and 4.6.5.2 improperly defer to the
discretion of United States Fish & Wildlife Service (“USFWS”) and CDFW to define the extent
and limits of what would be required as mitigation. These mitigation measures are inadequate
because identified minimum performance standards are not defined in a way that would be
enforceable by the lead agencies. Minimum performance standards are provided in an
exemplary manner, subject to future reduction or removal by CDFW or USFWS. In the absence
of enforceable mitigation measures, it cannot be stated that impacts would be reduced to less
than significant. These measures should be rewritten to identify the minimum performance
standards with certainty that would be met by CalAm and which could not be further reduced
through future negotiations with outside regulatory agencies. Until the minimum mitigation
possible is identified (i.e., compensatory mitigation ratios of no less 2:1 would be required), it
cannot be established whether mitigation would reduce potentially significant impacts to less
than significant levels.
6.

Mitigation Measure 4.6-1d Is Inadequate.

This measure states that CalAm will identify and secure access rights and other approvals
to implement the HMMP. CalAm’s ability to secure access rights and necessary approvals may
not be feasible, rendering this mitigation potentially infeasible. The Draft EIR/EIS does not
provide substantial evidence that suitable, similarly valuable, dune habitat is available for
compensatory mitigation in the Project vicinity. Most of the dunes on the Monterey Peninsula
have been disturbed or lost due to population growth and development. The dune complex at the
CEMEX Property constitutes one of the biggest and best preserved stretches of dune habitat in
the entire County and Central California. The Draft EIR/EIS fails to identify the lack of
comparable areas suitable for compensatory mitigation as a constraint to implementation of
mitigation and improperly concludes that the identified mitigation would reduce potential
impacts to a less than significant level. As a result, Mitigation Measure 4.6-1d is flawed and
must be redone. See, e.g., Kings Cty. Farm Bureau, 221 Cal. App. 3d at 727 (mitigation
agreement that called for purchases of replacement groundwater supplies without specifying
whether water was available was inadequate measure for mitigating project’s effect on
groundwater supplies).
This measure requires annual monitoring to ensure restoration is successful but fails to
identify appropriate performance standards for “success” or the duration of annual monitoring.
Would monitoring in perpetuity be required to ensure the restored area of dunes is forever
preserved and protected for the benefit of the sensitive species that rely on this habitat? The
failure to identify standards on which the determination of “successful” restoration would be met
renders this mitigation measure useless; it is impossible to determine whether restoration
activities as required by identified mitigation measures would, in fact, reduce significant impacts
resulting from the disturbance and permanent loss of ESHA during project construction.
Therefore, this impact should be considered significant and unavoidable. Even the proposed
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mitigation ratio of 2:1 is not made mandatory by the measure, which provides that this ratio
could always be renegotiated at a later date. CEQA does not allow a lead agency to merely cite
to later processes and approvals (i.e., from USFWS) to establish that an impact would be
properly mitigated. If USFWS fails to require adequate mitigation and restoration, the impact
would be significant and unavoidable. Deferral of mitigation is prohibited where the agency
fails to commit itself to specific performance standards. See POET, LLC v. State Air Res. Bd.,
218 Cal. App. 4th 681, 688 (2013) (an agency must commit to “specific performance criteria for
evaluating the efficacy of the measures implemented”). At the very least, an EIR must identify
methods the agencies will consider for mitigating impacts, and indicate the expected outcome.
CEB, Practice Under the California Environmental Quality Act § 14.12, p. 14-18.
This measure also provides for alternative mitigation through the payment of funds to a
mitigation bank. There is no logical reason provided to show why on-site restoration activities
should not also be required to mitigate significant impacts on sensitive species and ESHA to the
greatest extent feasible. Restoration should be a required and enforceable mitigation requirement
in the Draft EIR/EIS regardless of whether in lieu fees are also required. Due to the permanent
loss of dune habitat and ESHA at the site that can never be restored, both restoration and
payment of in lieu fees should be required.
The Draft EIR/EIS states that this measure would apply to periodic maintenance of the
subsurface slant wells but does not provide any explanation of how that would minimize
impacts. Would a separate HMMP be prepared prior to every occurrence of 5-year maintenance
activities? Would the HMMP consider disturbance associated with maintenance “new”
disturbance, subject to the restoration and compensatory mitigation requirements? This creates
an even more blatant feasibility concern, as the area of disturbance for routine maintenance (6
acres) would require CalAm to find 12 acres of land (assuming a 2:1 ratio) suitable for
compensatory mitigation every 5 years, or approximately 96 acres of dune habitat for restoration
and ongoing monitoring into perpetuity over an estimated 40-year Project lifespan. Do the
Project proponents have any evidence to support the feasibility of this requirement? If the
identified mitigation is infeasible, the impact should be identified as significant and unavoidable.
The mere payment of fees for protection of off-site resources would not reduce the impacts to
sensitive biological resources and ESHA to less than significant levels.
Numerous additional mitigation measures in this section state that the measure would
also apply to periodic maintenance of the subsurface slant wells. The Draft EIR/EIS must
explain exactly how those measures would be applied and whether or not CalAm would be
required to meet the full extent of every measure prior to each 5-year periodic maintenance
period. The Draft EIR/EIS’s failure to do so makes it impossible to determine whether impacts
resulting from periodic maintenance would in fact be reduced to less than significant. Failure to
include this information also deprives the public of a meaningful opportunity to comment upon
substantial adverse environmental effects of the Project and feasible ways to mitigate or avoid
such effects.

34141\5876743.3

CPUC/MBNMS
March 29, 2017
Page 60
7.

Mitigation Measure 4.6-1e Should Apply More Broadly.

Mitigation Measure 4.6-1e should apply to all Project areas that contain sensitive plan
species and/or habitats. The Draft EIR/EIS’s failure to include this measure for Project
components other than the Terminal Reservoir inadequately mitigates the extent of impacts.
CHAPTER 4.7 – HAZARDS AND HAZARDOUS MATERIALS
A.

This Section Fails To Properly Analyze Project Inconsistencies With Hazardous
Waste Regulations And Describe How They Will Be Resolved.

Many of the consistency determinations throughout chapter 4.7 state that, because
contractors would be required to comply with the relevant regulations, the Project would be
consistent with those regulations. This reasoning is circular and not useful. There is no attempt
to establish that the proper procedures and protocols are in place to ensure the contractor would
follow the required regulations and the Project would be consistent with the referenced
regulations. There is no evaluation as to whether Project redesign or modifications would be
necessary to ensure compliance with a particular regulation, the impacts of which would need to
be evaluated in the Draft EIR/EIS.
Section 4.7.2 states that contractors are required to comply with the water main
separation regulations in Cal. Code Regs. tit. 22 § 64572, which would make the Project
consistent. This is circular and not useful, as described above. In addition, this section states
that new water supply lines shall not be within 10 horizontal feet of any parallel pipeline carrying
secondary-treated wastewater. The proposed source water pipeline runs parallel in very close
proximity to the existing MRWPCA outfall (which conveys treated wastewater) and in at least
one location, crosses the outfall. It is physically impossible for the crossing location to comply
with Section 64572 regulations and it is unclear whether the remainder of the source water
pipeline maintains the required 10-foot minimum distance from the outfall. This issue should be
clarified and the proposed means for addressing the inconsistency must be identified and
analyzed in the Draft EIR/EIS. Are exceptions to this requirement permitted? Would Project
redesign be required to ensure consistency?
The analysis of “Chapter 15.56 – Digging and Excavation the Former Fort Ord” in Table
4.7-3 states that the Project would be potentially inconsistent with this policy. Regardless of
whether previously unknown contamination may be discovered, there is no reason why the
Project should not be required to comply with this policy. The policy requires acquisition of
permits prior to disturbance, special standards and procedures prior to digging and excavation,
and standard noticing and reporting requirements. The potential for discovery of previously
unknown contamination would not create inconsistency with this policy; any potential
inconsistency with this policy reflects inadequate mitigation of potential project effects and/or
failure to comply with required City of Marina Municipal Code special standards and
procedures.
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In addition, this table states that the Project would be consistent with City Municipal
Code Section 8.12.050, which sets registration and filing requirements for any use that involves
hazardous materials for any one time during the year. The Project would require containment of
hazardous materials during construction and routine maintenance of the slant wells, resulting in a
potential inconsistency with this policy. The analysis seems to assume the requirement only
applies to long-term storage of hazardous materials. This section should be rewritten to address
short-term storage of hazardous materials and the application of this code section to those uses.
B.

The Draft EIR/EIS Fails To Analyze Project Interference With Adopted Emergency
Response Plans.

Section 4.7.3 screens out analysis of the Project’s potential to physically interfere with an
adopted emergency response plan or emergency evacuation plan. As discussed in section 4.9.6,
the Project would result in significant and unavoidable traffic and circulation impacts during
Project construction due to increased traffic and transportation network disruptions and
potentially concurrent construction of the Project and other foreseeable projects listed in Table
4.1-2. The section states, “concurrent construction of these projects could create traffic safety
hazards for vehicles, bicyclists, and pedestrians on public roadways. Access to adjacent land
uses and streets for both general traffic and emergency vehicles could be disrupted.” These
identified effects indicate that the Project could physically interfere with an adopted emergency
response plan or emergency evacuation plan due to significant and unavoidable traffic impacts.
The Draft EIR/EIS should include a thorough evaluation of this issue, including a
discussion of any applicable emergency response and evacuation plans, identification of the
evacuation areas included in those plans, discussion of the emergency response and evacuation
routes identified in the plans, identification of alternative emergency response and evacuation
routes in the event of loss of access due to Project-related impacts (lane closures and/or access
restrictions due to increased congestion), and evaluation of identified measures that would be
implemented to ensure no significant impacts would occur (if feasible).
C.

There Are Other Deficiencies In The Hazardous Waste Impact Analysis.

Section 4.7.4
The approach to this analysis is inadequate in that it only assumes that “[s]ignificant
impacts would occur if the location or activities of project components resulted in conflicts with
known hazardous materials sites.” Project-related conflicts with unknown hazardous materials
sites could result in significant, adverse, and in fact, catastrophic, environmental effects. Other
significant impacts, not related to any hazardous materials sites (known or unknown) could also
occur due to project construction and operation. The approach to this section should be revised
and the analysis revised as necessary to account for all potentially significant impact thresholds
identified under CEQA.

34141\5876743.3

CPUC/MBNMS
March 29, 2017
Page 62
Section 4.7.5.1
This section inadequately addresses the potential for frac-out during drilling operations.
Frac-out is a potential concern when horizontal directional drilling (“HDD”) is used, as is
proposed in certain locations throughout the Project area. These areas should be evaluated to
determine their sensitivity in the event of a frac-out. If sensitive resources (biological, cultural,
hydrological) are present in the areas of proposed HDD, the Draft EIR/EIS must identify
potential frac-out as a potentially significant impact to these resources and mitigate the impact
accordingly. The Draft EIR/EIS does not specify what type of “drilling fluid” would be used
during HDD, but even non-toxic materials such as bentonite (a fine clay material commonly used
as a drilling lubricant) can adversely affect sensitive resources.
Mitigation Measures 4.7-2a and 4.7-2b
These measures are inadequate in that they do not identify appropriate performance
standards that would have to be met in order to ensure potential impacts are mitigated to less
than significant. For example, Measure 4.7-2a states that maximum exposure limits for known
and reasonably foreseeable site chemicals would be summarized, but there is no requirement that
the exposure limits meet acceptable public safety thresholds. Measure 4.7-2b does not include
any maximum exposure limits and fails to incorporate RWQCB or California EPA human health
screening levels; thus, the measure fails to mitigate a potentially significant impact to worker and
human health, and also confirms that the Project would be unnecessarily inconsistent with the
identified Environmental Screening Levels (“ESLs”) and California Human Health Screening
Levels (“CHHSLs”) discussed in section 4.7.2.2.
Mitigation Measure 4.7-2b
Why does this measure not apply to the slant wells? The Draft EIR/EIS does not support
a basis for determining that the potential for exposure to hazardous materials is decreased or
absent at this location and, therefore, the mitigation is needed at the slant well location. Since
the drilling spoils are proposed to be disposed of on-site by percolating and spreading the
excavated material across the sensitive dune sands, the potential for impacting sensitive
biological resources as a result of hazardous contamination is increased at this location,
justifying more stringent mitigation controls.
Impact 4.7-3
This impact discussion understates the potential significance of an unanticipated
discovery and detonation of unexploded ordnance, a situation which could not only cause
extensive damage to the surrounding environment, but that could also be fatal. Despite
compliance with all identified regulations (which is the only mitigation identified to minimize
this potential impact), there is still a possibility that a Project-related disturbance in the former
Fort Ord Seaside MRS could result in the inadvertent detonation of unexploded ordnance
(“UXO”). The Draft EIR/EIS should require that all remedial actions to take place within the
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proposed area of disturbance should be completed prior to any Project-related disturbance. This
requirement would reduce the potential for unanticipated discovery of UXOs due to Project
construction. Alternatively, this impact should be considered significant and unavoidable and
risks associated with disturbance within the Seaside MRS should require the lead agencies to
make overriding considerations.
Impact 4.7-5
Impacts under this section related to the potential unanticipated disturbance and
detonation of UXOs and resulting potential wildfires that could occur, are similarly understated.
Although the potential for the impact to occur is reduced through compliance with existing
regulations, the potential is not eliminated and the resulting effect would be severe. The Draft
EIR/EIS should identify all feasible mitigation available to avoid and minimize this potential
impact, including for example, a requirement that site remediation activities be completed before
Project-related disturbance is allowed within the Seaside MRS. Alternatively, this potential
impact should be considered significant and unavoidable.
Section 4.7.5.2, ASR-5 and ASR-6 Wells, and Terminal Reservoir
This section does not adequately address potential groundwater impacts associated with
injection of chlorinated water into groundwater aquifers. The Draft EIR/EIS cites to a single test
injection well to support a determination of less than significant impacts that could result from
proposed injections; the test injection well showed that by-products increased during the first 60
days of storage before declining slowly over the following 90-150 days (3-5 months). The Draft
EIR/EIS should, first and foremost, identify the location of the test injection well; second,
discuss the factors that cause the formation of disinfection by-products as a result of injection;
and third, provide substantial evidence that supports the assumption that conditions and findings
at the test injection well would apply and be consistent with potential effects at the proposed
ASR injection locations. The fact that groundwater extracted for drinking water supply would
have to meet drinking water requirements does not mitigate potential groundwater contamination
impacts related to groundwater injection.
Section 4.7.6
This section fails to address potential cumulative effects of the Project related to the
physical interference with an adopted emergency response plan or emergency evacuation plan.
This issue area must be evaluated in the Draft EIR/EIS, particularly in consideration of the
identified significant and unavoidable traffic, access, and congestion-related issues during
Project construction.
CHAPTER 4.8 – LAND USE, LAND USE PLANNING, AND RECREATION
The City is a Responsible Agency for the Project because it will be considering the
Coastal Development Permit for the Project according to its Local Coastal Program as authorized
by the California Coastal Act. Cal. Pub. Res. Code §§ 30000, et seq. It is absolutely essential
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that the environmental information contained in the EIR/EIS for the Project be adequate in all
respects so that the City can properly exercise its discretionary approval power over the Project.
See CEQA Guidelines § 15096. Among other things, a full and complete description of the legal
authorities relating to this decision must be contained in the document. Unfortunately, this
section of the Draft EIR/EIS does not contain a sufficient description of the relevant California
Coastal Act provisions (page 4.8-16 to 17) or of the City’s Local Coastal Plan (page 4.8-18).
This chapter concludes that the Project is consistent with the Coastal Act policies and
with the City’s Local Coastal Plan. However, for the reasons set forth in the comments for
chapter 4.6 herein, these conclusions are unsupported and inadequate.
CHAPTER 4.9 – TRAFFIC AND TRANSPORTATION
There are several inadequacies in the Draft EIR/EIS analysis of traffic and transportation
that are discussed in this section.
Mitigation Measure 4.9-6
The Draft EIR/EIS should explain why pre-project road conditions have not been
evaluated yet and potential necessary rehabilitation measures have not yet been identified. By
deferring the roadway evaluation and identification of suitable mitigation, the extent of potential
impacts has not been adequately identified and the feasibility of appropriate mitigation is
unknown. Necessary mitigation could be determined infeasible and/or could have secondary
impacts associated with necessary road rehabilitation improvements that have not been
addressed. The existing roadway evaluation should be conducted and this mitigation measure
should be revised to identify any necessary road rehabilitation measures and associated
secondary impacts prior to finalizing the Final EIR/EIS.
Staging Area (Page 4.9-33) and Mitigation Measure 4.9-7
This discussion states that the proposed staging areas would occupy portions of parking
lots (e.g. a lot that serves Cal State Monterey and a Walmart parking lot). Mitigation has been
applied that requires the construction contractor to coordinate with the affected jurisdictions (i.e.,
Cal State Monterey and the cities of Marina and Seaside) to design staging areas to avoid or
minimize parking impacts in the publicly used parking lots. This mitigation measure should be
revised to require coordination with the affected Walmart store to design staging areas to avoid
or minimize parking impacts in the Walmart parking lot.
CHAPTER 4.10 – AIR QUALITY
There are a variety of inadequacies in the air quality impact analysis and associated
mitigation that are discussed in this section.
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Impact 4.10-1 and Mitigation Measure 4.10-1a
The discussion of mitigated construction emissions of NOx assume that compliance with
Mitigation Measure 4.10-1a would result in equipment emissions that would be equivalent to
those that would be associated with engines that comply with Tier 3 engine standards. However,
Mitigation Measure 4.10-1a only requires CalAm and/or its construction contractor to make a
“good faith effort” to use available construction equipment that meets the highest USEPAcertified tiered emission standards. Therefore, the Project would not be required to use only
equipment that meets the Tier 3 standard and construction emissions could be even higher than
the stated mitigated quantity of 324 pounds per day, which is already 187 lbs above the daily
threshold of 137 lbs (by more than double).
Since the Project would result in construction emissions of NOx that would constitute a
significant and unavoidable impact with mitigation, Mitigation Measure 4.10-1a is inadequate in
failing to require the use of construction equipment that meets the Tier 3 engine standards (as
opposed to requiring a “good faith effort” to use Tier 3 construction equipment). CEQA requires
lead agencies to mitigate potentially significant impacts to the extent feasible. The Draft
EIR/EIS should have incorporated or provided clear information showing why the following
feasible mitigation measures, included in the MBUAPCD’s CEQA Air Quality Guidelines, are
not feasible or otherwise not included as mitigation to reduce construction emissions of NOx.
Feasible Mitigation Measures:


Limit the quantity of equipment.



Limit the type of equipment.



Limit the rate and quantity of fuel consumption and/or process throughput.



Limit the number of hours of operation per day.



Apply RACT or BACT to stationary sources unregulated by the District.



Limit the pieces of equipment used at any one time.



Minimize the use of diesel-powered equipment (i.e., wheeled tractor, wheeled loader,
roller) by using gasoline-powered equipment to reduce NOx emissions.



Limit the hours of operation for heavy duty equipment.



Undertake Project during non-zone season (November 1 – April 30).



Off-site mitigation.
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For specific control technologies, the Draft EIR/EIS should refer to and incorporate
CAPCOA's BACT Clearinghouse, the South Coast Air Quality Management District's BACT
Clearinghouse, or EPA's AP-42 Compilation of Air Pollutant Emission Factors (Volume I). The
CEQA lead agency cannot simply identify a significant and unavoidable impact when feasible
mitigation options are available. There are numerous mitigation options available for the agency
to implement to reduce NOx emissions, which the Draft EIR/EIS fails to implement to reduce
impacts of the MPWSP. These must be identified in the Draft EIR/EIS and the resulting
emissions must be quantified to establish whether impacts have been reduced to less than
significant. If they have not, then additional mitigation should be required. If minimization of
impacts to less than significant is not feasible through implementation of on-site mitigation, then
off-site options should be considered.
Impact 4.10-1 and Mitigation Measure 4.10-1c
In Mitigation Measure 4.10-1c, replanted vegetation should be required to be native,
drought-tolerate species.
The Draft EIR/EIS is inadequate in that it fails to incorporate or clarify why the following
feasible mitigation measures, included in the MBUAPCD’s CEQA Air Quality Guidelines, are
not included as components of the Construction Fugitive Dust Control Plan to reduce
construction emissions of PM10.
Feasible Mitigation Measures:


Prohibit all grading activities during periods of high wind (over 15 mph).



Plant tree windbreaks on the windward perimeter of construction projects if adjacent to
open land.



Limit the area under construction at any one time.

Impact 4.10-3; Sensitive Receptor Exposure to Coccidioides Spores
The California Department of Public Health identifies Monterey County as having a high
rate of Valley Fever:
(http://www.cdph.ca.gov/HealthInfo/discond/Documents/EnglishValleyFeverBrochure.pdf). If
construction activities that include ground disturbance have the potential to release coccidiodes
immitis spores and result in the exposure of sensitive receptors (i.e., construction personnel) to
these hazardous conditions, this section should include mitigation that requires CalAm or the
construction contractor to prepare and implement a worker training program that describes
potential health hazards associated with Valley Fever, common symptoms, proper safety
procedures to minimize health hazards, and notification procedures if suspected work‐related
symptoms are identified during construction. The worker training program should identify
safety measures to be implemented by construction contractors during construction.
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Additionally, this section should specify what any additional measures would be
implemented between June 1 and November 30, when Valley Fever rates of infection are the
highest, such as additional water or the application of additional soil stabilizer, prior to and
immediately following ground disturbing activities if wind speeds exceed 15 miles per hour
(mph) or temperatures exceed 95 degrees Fahrenheit. The Draft EIR/EIS should fully analyze
the potential impacts and risks associated with Valley Fever. Once the necessary analysis has
been provided, it should be recirculated to provide the public an opportunity to review and
comment on the potential impacts and proposed mitigation measures to reduce those impacts.
Impact 4.10-C
The reader should refer to Impact 4.10-1 and Mitigation Measure 4.10-1a discussion
above. While mitigation may not be available that would reduce the Project’s contribution to
less than cumulatively considerable, the Draft EIR/EIS must identify and ensure all feasible
mitigation measures have been applied to the Project to reduce construction emissions to the
greatest extent feasible. Mitigation Measure 4.10-1a is inadequate in that it does not require the
use of construction equipment that meets the Tier 3 engine standards (rather than only requiring
a good faith effort to use Tier 3 construction equipment). The document should also either
incorporate or clarify why the previously listed standard feasible mitigation measures, included
in the MBUAPCD’s CEQA Air Quality Guidelines, are not included as mitigation to reduce
construction emissions of NOx and PM10.
There are numerous mitigation options available to reduce significant air quality impacts
associated with the Project. Unless it can be shown, and supported by substantial evidence, that
available mitigation options are not feasible, the Draft EIR/EIS must incorporate any feasible
measures to reduce potentially significant impacts. The Draft EIR/EIS is inadequate in that it
fails to properly identify and include feasible mitigation measures to reduce potentially
significant project-specific and cumulative impacts on air quality.
CHAPTER 4.11 – GREENHOUSE GAS EMISSIONS
Desalination plants and their associated facilities are well known for their highly
intensive use of electricity. This chapter concludes that greenhouse gas emissions from the longterm operation of the Project, primarily due to “indirect emissions from the project’s use of
electricity, which would be provided by the local PG&E electrical power grid,” will be a
significant environmental impact. Draft EIR/EIS at 4.11-17. The analysis proposes a single
Mitigation Measure (MM 4.11-1) that supposedly addresses this impact, but then concludes that
the impact is significant and unavoidable, even with mitigation. However, this approach is
legally inadequate.
First, the Draft EIR/EIS fails to suggest an appropriate mitigation measure for this
significant impact. An EIR must propose and describe mitigation measures to minimize
significant environmental effects. Cal. Pub. Res. Code § 21100(b)(3); CEQA Guidelines,
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§ 15126.4(a)(1) (“An EIR shall describe feasible mitigation measures which could minimize
significant adverse impacts, including where relevant, inefficient and unnecessary consumption
of energy”). Indeed, due to the importance of reducing greenhouse gas emissions in California,
the CEQA Guidelines contain a special section relating to mitigation measures for greenhouse
gas emissions. See CEQA Guidelines § 15126.4(c).
Neither the Energy Conservation Technologies nor the Renewable Energy components of
Mitigation Measure 4.11-1 meets these legal requirements. The Energy Conservation
Technologies requirement in 1(a) requires CalAm to have a qualified professional prepare and
submit a GHG Emissions Reduction Plan prior to the start of project construction activities,
which would include a detailed description of the carbon footprint for all operational components
of the approved project (e.g., slant well pumping, the MPWSP Desalination Plant, transmission
of source and product water, ASR system) based on manufacturer energy usage specification
data for each piece of equipment and the most current PG&E power system emissions factor for
GHG emissions. The future Plan would include a summary of state-of-the-art energy recovery
and conservation technologies available for utility scale desalination facilities and a commitment
by CalAm to incorporate all available feasible energy recovery and conservation technologies;
or, if CalAm finds that any of the technologies will not be feasible for the Project, the Plan would
clearly explain why such technology is considered to be infeasible.
This Mitigation Measure is effectively deferring the detailed identification of the
operational carbon footprint and consideration of energy-efficient technologies. The Draft
EIR/EIS should provide the quantitative carbon footprint information, evaluate the feasibility of
all possible energy conservation technologies and practices, include implementation of the
feasible energy conservation technologies and practices as mitigation, and explain why
additional available energy conservation measures are not feasible.
The Renewable Energy component in section (b) requires CalAm to make good faith
efforts to ensure that at least 20 percent of the approved project’s operational energy use
requirements are achieved with “clean” renewable energy. However, no concrete commitment is
made to achieving that performance standard beyond “good faith efforts.” If the performance
standard is to ensure at least 20 percent of the approved project’s operational energy use
requirements are achieved with “clean” renewable energy, the mitigation measure should include
specific steps for achieving that performance standard that will be feasible for this Project to
implement and achieve. The Energy section of the Draft EIR/EIS should quantitatively evaluate
proposed energy consumption and the effectiveness of proposed mitigation for reducing
consumption by at least 20 percent to demonstrate feasibility.
Substantial evidence that a 20 percent reduction would reduce potential impacts to less
than significant levels should be provided, particularly in light of recent case law decisions in
Ctr. for Biological Diversity v. Cal. Dept. of Fish & Wildlife, 62 Cal. 4th 204 (2015) (EIR’s
finding that greenhouse gas emissions would be less than significant under threshold of
significance must be supported by “a reasoned explanation based on substantial evidence”), Cal.
Clean Energy Comm. v. City of Woodland, 225 Cal. App. 4th 173 (2014), Ukiah Citizens for
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Safety First v. City of Ukiah, 248 Cal. App. 4th 256 (2016), and Spring Valley Lake Ass’n v. City
of Victorville, 248 Cal. App. 4th 91 (2016).
CHAPTER 4.12 – NOISE AND VIBRATION
This section addresses a variety of deficiencies in the impact analyses and mitigation
measures for noise and vibration impacts.
Impact 4.12-1
The impact discussion generally states that “the proposed pipelines and pump station
would be constructed during daytime hours to the extent feasible.” The Draft EIR/EIS should
clarify what the anticipated timeframe of daytime construction operations would be; specify start
and stop times. The severity of noise impacts would vary depending on the time of construction;
this information is critical to support significance determinations in the Draft EIR/EIS.
Pipelines North of Reservation Road
This section states that nighttime construction could be required at certain locations to
meet the Project schedule or avoid peak hour traffic impacts. This section concludes that
significant impacts would not occur because the maximum noise levels at any one location
would be limited to a period of 1 to 3 days and would not exceed the two-consecutive-weeks
threshold. However, this impact discussion does not specify how local noise ordinances
pertaining to nighttime construction operations would be achieved. Clarity is needed on how the
contractor(s) will ensure that nighttime thresholds will not be exceeded, to clearly establish
measures are feasible and that impacts would be less than significant.
ASR-5 and ASR-6 Wells
This impact discussion concludes that nighttime noise impacts would remain significant
and unavoidable even with implementation of mitigation. The Draft EIR/EIS should clarify why
construction of ASR-5 and ASR-6 cannot feasibly be restricted to daytime hours when
mitigation can feasibly reduce noise levels below the threshold to avoid the significant impact
associated with nighttime construction noise. It seems that this impact is avoidable through
appropriate modification of the proposed construction schedule. Why is this solution not
included as feasible mitigation to reduce the significant impact to be less than significant?
Impact Conclusion
Refer to the ASR-5 and ASR-6 comment above. Although CalAm may not want to alter
its identified construction schedule, it seems that nighttime noise impacts are avoidable through
appropriate modification of the proposed construction schedule. The Draft EIR/EIS should
explain why this solution is not included as feasible mitigation to reduce the significant impact to
be less than significant, and it should include an analysis of all feasible construction techniques
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and options for avoiding nighttime construction.
Mitigation Measure 4.12-1a
This measure is inadequate in that it fails to identify the types of feasible measures that
“could be implemented to correct the problem.” Would construction activities stop? Would
different, quieter construction equipment be brought in to address the issue? Are other measures
available that would reduce noise in the event of a complaint? Or would a CalAm representative
merely respond to the complaint by saying there’s nothing they can do about it? This nonspecific mitigation measure does not meet the specificity requirements of CEQA/NEPA and also
fails to adequately protect nearby residents. A target response time should be specified for
addressing reported noise complaints.
Mitigation Measure 4.12-1c
This measure fails to identify appropriate performance standards that would ensure
impacts are reduced to the greatest extent feasible. What if moveable noise screens, noise
blankets, or other suitable sound attenuation devices do not reduce noise levels below 60 dBA?
What other mitigation measures are available? The Draft EIR/EIS must specify why additional
suitable noise control procedures have not been identified and included as mitigation.
The Draft EIR/EIS fails to identify suitable mitigation measures that could further avoid
and reduce potentially significant impacts. For example, exhaust mufflers and steel muffling
sleeves and similar equipment should be required to the greatest extent feasible. All construction
equipment should be “quiet” or “whisperized” type equipment to the greatest extent available.
All equipment should be electrically powered rather than gasoline or diesel powered to the extent
feasible. Sound barriers should be constructed of materials and in a manner to achieve the
highest level of noise reduction. Electric power in lieu of internal combustion engine power
should be required. Equipment should be maintained to reduce noise from excessive vibration,
faulty mufflers, or other sources. All engines should be required to have properly functioning
mufflers. Engine shrouds should be required. Noisy equipment, lay-down and vehicle staging
areas should be required to be kept as far away from noise-sensitive site boundaries as possible.
Vehicles should not be allowed to idle. Construction crews should be prohibited from playing
radios, using amplified sound, or other similar items at the construction site. The noisiest
construction activities and haul truck activities should be scheduled during periods of the day
that would have the least impact on adjacent sensitive receptors.
Clearly, there is a multitude of additional mitigation that could be applied to the Project
to further reduce potentially significant impacts. The Draft EIR/EIS should evaluate all feasible
mitigation measures available to reduce potentially significant noise impacts to the greatest
extent possible. The current mitigation program is wholly inadequate, and the Draft EIR/EIS
appears to fall back on the “significant and unavoidable” impact determination without
attempting to implement all feasible mitigation. This is also true for the weak mitigation
programs set out in the Air Quality, Greenhouse Gas Emissions, and Energy Consumption
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sections of the Draft EIR/EIS.
Mitigation Measure 4.12-1d
This mitigation measure states that “acoustic barriers and/or enclosures shall be used with
a goal of reducing noise from well drilling activities to 60 dBA, Leq or less at a distance of 50
feet from the construction work area.” Ultimately, this mitigation measure would not ensure
noise from well drilling activities would be reduced to 60 dBA, Leq or less at a distance of 50 feet
from the construction work area: it only requires the use of acoustic barriers and/or enclosures.
This mitigation measure should be revised to require monitoring to ensure noise levels are
reduced to 60 dBA, Leq or less at a distance of 50 feet from the construction work area. In the
event the “goal of reducing noise from well drilling activities to 60 dBA or less at a distance of
50 feet” is not being met, the Draft EIR/EIS should specify additional mitigation requirements
necessary to avoid or reduce the potentially significant impacts (including stopping drilling
activities).
MPWSP Desalination Plant
This section states that the proposed desalination plant would be potentially inconsistent
with the following standard noise protection measures included in the Monterey County General
Plan:


Construction shall occur only during times allowed by ordinance/code unless such limits
are waived for public convenience;



All equipment shall have properly operating mufflers; and



Laydown yards and semi-stationary equipment such as pumps or generators shall be
located as far from noise-sensitive land uses as practical.

The impact discussion concludes that impacts would be less than significant because
mitigation addresses these “policy-driven mitigation measures by prohibiting equipment with
unmuffled exhaust and requiring that staging areas and stationary noise sources be located as far
from nearby receptors as possible.” While mitigation may address the second and third noise
protection measures, they do not address the first. As stated on page 4.12-23, “Construction at
the MPWSP Desalination Plant site on Charles Benson Road would occur over 24 months
construction period and would require 24-hour construction.” The Project is inconsistent with
the first standard noise protection measures included in the Monterey County General Plan and
mitigation has not been included to address this impact; therefore, the impact discussion
pertaining to this project component is not adequate.
The Draft EIR/EIS must address this issue and provide suitable mitigation that will ensure
consistency with the standard noise protection measures included in the Monterey County
General Plan, or revise the impact determination to be significant and unavoidable if the impact
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cannot be mitigated. If the impact cannot be mitigated, the Draft EIR/EIS should provide clear
substantial evidence that available mitigation is not feasible.
Mitigation Measure 4.12-5
This mitigation measure should be revised to clarify the frequency of monitoring and the
reporting protocol for results.
Impact 4.12-C
Refer to ASR-5 and ASR-6 and Impact Conclusion comments above. It appears that
nighttime noise impacts are avoidable through appropriate modification of the proposed
construction schedule or other available mitigation measures and the Draft EIR/EIS is inadequate
due to the failure to include additional feasible mitigation for this Project component. Please
explain why this solution is not included as feasible mitigation to reduce the significant impact to
be less than significant.
CHAPTER 4.13 – PUBLIC SERVICES AND UTILITIES
This section addresses inadequacies in the impact analyses and associated mitigation
measures for public services.
Impact 4.13-2
Excess spoils and construction debris generated during the construction phase of the
Project could be contaminated from previous mining activities and/or construction activities and
could require specific disposal methods. The Draft EIR/EIS fails to incorporate mitigation, or
clarify why mitigation was not incorporated, which would require spoils to be tested prior to
landfill disposal to ensure they meet nonhazardous waste disposal criteria.
Impact 4.13-4
Exceed Wastewater Treatment Requirements
The Draft EIR/EIS must specify which ten individual constituents did not have sufficient
data to form a compliance determination with the Ocean Plan water quality objectives and are
conservatively assumed to exceed Ocean Plan water quality objectives. Additionally, it should
clarify why baseline conditions were not already evaluated as part of the Draft EIR/EIS
preparation and why this data gathering, Ocean Plan compliance assessment, and potentially
necessary design feature and/or operational measure(s) to achieve the required minimum dilution
of discharge are incorporated as Mitigation Measure 4.3-5. It seems that project design and
impact evaluation included in this Draft EIR/EIS would benefit from the results of the data
gathering, especially if the results of the data collection could necessitate a change in project
design to achieve compliance with the Ocean Plan water quality objectives.
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Wastewater Treatment Plant and Outfall Capacity
We understand that the MRWPCA outfall and junction box were damaged substantially
during recent storm events and required emergency repair. The Draft EIR/EIS should clarify if
and how the results of the Outfall Capacity Evaluation conducted in 2012 by Trussell
Technologies are still accurate based on these storm events, current information regarding the
potential wave run-up/storm surge/coastal erosion areas at the CEMEX Property, and the recent
repair and planned relocation of that infrastructure. The Draft EIR/EIS should disclose how
design of the Project has been changed to account for the recent damage (and/or disclose exactly
why no siting/design changes could or would be made).
The Draft EIR/EIS should confirm if the existing outfall capacity is still 81.2 mgd and if
the outfall is still capable of supporting the Project’s discharge when combined with
instantaneous peak flows of wastewater effluent from the MRWPCA Regional Wastewater
Treatment Plant. Please confirm that the analysis of the outfall capacity of the MRWPCA outfall
to service the MPWSP for the life of the Project includes the increase in wastewater flows that
would occur as a result of the growth-inducing effects of the Project.
Impact 4.13-5
MRWPCA Ocean Outfall – Offshore Segment and Mitigation Measure 4.13-5a
We are aware that the MRWPCA outfall and junction box were damaged substantially
during recent storms and required emergency repair. Please clarify if and how the results of the
evaluation of the existing condition of the junction box and offshore outfall segment and
potential for increased corrosion due to the addition of brine discharge completed by E2
Consulting Engineering (2015) are still accurate based on current conditions of the existing
infrastructure. Considering emergency repairs were required and the physical condition of the
infrastructure has been substantially altered since the 2015 evaluation took place, the assessment
of existing conditions in this impact discussion no longer seems accurate. Based on the recently
compromised structural condition and integrity of these project components, we request that the
study prepared by E2 Consulting Engineering in 2015 and this impact discussion be updated to
reflect the current conditions of this infrastructure and the impacts that the proposed Project
could have on these modified features. The need and applicability of Mitigation Measures 4.135a should also be reevaluated based on the new conditions of the infrastructure and revised
impacts of the Project, and retained/removed as appropriate.
MRWPCA Ocean Outfall – Land Segment and Mitigation Measure 4.13-5b and 4.13.5.4
Secondary Impacts of Mitigation Measure 4.13-5b
The Draft EIR/EIS should clarify why an evaluation of the offshore segment of the
outfall was conducted in 2015, but an evaluation of existing conditions of the 13,000-foot-long
land segment is planned but has not been conducted yet and has instead been deferred as

34141\5876743.3

CPUC/MBNMS
March 29, 2017
Page 74
Mitigation Measure 4.13-5b. The existing condition of part or all of the land segment could be
compromised beyond what can be repaired by an epoxy lining, as proposed in Mitigation
Measure 4.13-5b. Without proper evaluation, how is the epoxy lining determined to be the
appropriate solution for any problematic conditions that may be found? Additionally, without
proper evaluation, how can the feasibility of installing 13,000 feet of epoxy lining be
determined? An evaluation of existing conditions of the land segment prior to approval of the
Project, rather than deferring the evaluation to “prior to operation of the MPWSP Desalination
Plan” (as stipulated by Mitigation Measure 4.13-5b) would better inform the need, or lack
thereof, for suitable mitigation.
Additionally, the proposed remedy to any problematic conditions found during the
assessment of the land segment, the installation of an epoxy lining, could have significant
secondary impacts beyond what have been evaluated in section 4.13.5.3. Considering
installation of the epoxy lining could last 4 to 6 months, any construction activities or vehicle use
required for this task could contribute to project air quality and greenhouse gas emissions, soil
erosion, hydrology impacts, traffic impacts, and noise impacts. Additionally, considering the
length of the land segment and proposed duration of installation, Mitigation Measure 4.13-5b
should clearly specify the timing and frequency of “site surveys” to be completed by qualified
biologists. The proposed staging area at Armstrong Ranch should be described in more detail
(i.e., location, size, graded, etc.). All potential secondary impacts of the epoxy lining installation
need to be thoroughly evaluated, particularly air quality, greenhouse gas emissions, soil erosion,
hydrology impacts, traffic impacts, and noise impacts. Additionally, if additional repairs are
needed in addition to an epoxy lining, the Draft EIR/EIS must identify what exactly would be
required and evaluate any potential impacts associated with these repairs.
4.13.6.2 Cumulative Impacts during Project Operations
The RUWAP Recycled Water Element cumulative project could reduce the volume of
wastewater discharged through the outfall and diffuser during the summer months, while the
RUWAP Desalination Element could increase the volume of brine effluent discharged through
the outfall and diffuser. Implementation of either project would result in an increase in the
proportion of effluent that is composed of brine.
As discussed under Impact 4.13-5, “the salinity of brine is estimated to range between
approximately 57 and 58 parts per thousand (ppt), compared to salinity of seawater in Monterey
Bay, which ranges from 33.1 to 34.2 ppt. The “brine only” discharges and combined discharges
of brine and wastewater effluent would expose submerged metals and concrete in the outfall and
diffuser to high salinity water.” Please clarify what evidence supports the justification in section
4.13.6.2 that “although the total volume of brine would increase with the Project and RUWAP
Desalination Element, the salinity would not be expected to change substantially.” Was any
modeling or quantification of salinity concentrations performed to support this conclusion?
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CHAPTER 4.14 – AESTHETIC RESOURCES
Figure 4.14-1
This figure and this section inappropriately categorize certain areas of the Project area
within landscape units that understate the visual quality of the area and understate the associated
potential significance of visual impacts. For example, large areas north of Charles Benson Road
consist of active agricultural operations with little to no development or use (i.e., intensive row
crops and grazing areas). Other sections of the Draft EIR/EIS clearly identify this area as
“agricultural land” (refer to, e.g., section 3.2.1.2 of the Project Description). This figure and this
section inaccurately refer to this agricultural land as “urban and built up” land, or lands in
“surrounding unincorporated areas that are considerably built-up” and “characterized by the
predominance of anthropogenic features (i.e., urban development).” Even the site of the
proposed desalination plant is identified as “urban and built-up” land, despite being entirely
undeveloped and consisting of nothing more than natural vegetation.
The landscape unit classifications used to support the visual analysis fail to accurately
identify existing on-site land uses, visual characteristics, and existing levels of development (or
lack thereof) within this portion of the Project area. Did the preparer of this section conduct any
field work in this area or other areas of the Project? This classification appears to reflect a lack
of understanding and familiarity with the Project site.
Section 4.14.2.2 states that “Due to the high level of anthropogenic modifications, [the
urban and built-up] landscape unit is generally considered to be of low visual quality.” This
section should be revised to accurately identify and categorize land within landscape units that
accurately reflect on-site visual conditions and quality. The categorization of all lands within the
city limits of Monterey, Marina, Seaside, and Carmel Valley is clearly inadequate for a visual
analysis under CEQA, as lands within these boundaries can have significantly different visual
characteristics and qualities. Once the visual setting and baseline conditions have been properly
identified, the impact analysis should be revised accordingly to accurately identify the potential
impacts of the Project. This substantial change in the Draft EIR/EIS analysis requires
recirculation of the Draft EIR/EIS so the public has an opportunity to evaluate the Draft
EIR/EIS’s evaluation of the Project’s potential impacts on existing scenic resources. This is
especially critical in areas proximate to the most visible components of the Project (such as the
desalination plant, which will be visible from adjacent public roadways and the agricultural areas
north of Charles Benson Road – all of which have been inaccurately described as “considerably
built-up”).
The figure also makes it impossible to distinguish between the different landscape units.
The figure should be revised to more clearly distinguish the different units and should use
current aerial images as a background, so the reader can determine whether the identified
landscape unit actually reflects the existing land use and baseline visual characteristics of the
site.
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Figure 4.14-2
The acronyms used in this figure are not properly identified. What does “PL” refer to?
What is “NM”? What is “TF”? What is “AG”? Why do “Oak Woodland” and “TF Forested
Hills” look virtually identical? Why do “PL Urban Builtup Monterey” and “Hillside
Residential” look virtually identical? How does the photograph of “Hillside Residential” reflect
the description of this unit (i.e., residential housing on large lots, distinguished from the Urban
and Built-up landscape unit by the substantially greater distance between dwellings)?
Section 4.14.2.3 Subsurface Slant Wells
This section inaccurately describes the baseline visual setting at the CEMEX Property.
The large majority of the CEMEX Property is undisturbed dune habitat. The CEMEX property
encompasses approximately 400 acres in total. Of those, approximately 104 acres have
experienced some disturbance associated with sand mining activities that have occurred at the
site since 1906. Currently, approximately 50 acres experience heavy levels of disturbance
associated with ongoing mining activities. The remainder of the site consists of undeveloped
areas and dune habitat with varying degrees of disturbance (moderate to low). The
City’s LCLUP describes the area just north of the Project site as the best preserved area of
Marina Dune native habitat. The dunes provide a distinct contrast to the pattern of agricultural
and urbanized lands in adjacent areas. This area of north Marina is considered the “scenic
gateway to the Monterey Peninsula” (City of Marina 1982). Visual quality of this area of dunes
should be considered high.
The Draft EIR/EIS fails to recognize the visual sensitivity of this portion of the Project
site. Although the small disturbed area of the CEMEX Property that is currently mined provides
a somewhat degraded view, the Draft EIR/EIS fails to accurately account for the breadth and
extent of the public viewshed at this location, which would largely be comprised of a vast,
relatively undisturbed dune complex unlike any others on the Monterey Peninsula.
This section describes the site as “devoid of vegetation” and “sparsely vegetated” and
also provides a representative photo of the site that shows dune slopes entirely covered by
vegetation (see Figure 4.14-3a, Photo 1). The information in this section is inconsistent and
misleading.
Figure 4.14-3a Photo 1 does not represent the public vantage point from the beach as
stated in this section (section 4.14.2.3, first paragraph). Rather, this vantage point is taken from
within the privately-owned CEMEX mining area. These private views from within the mining
area reflect a higher level of disturbance than is actually visible from surrounding public views.
Views from the public beach are dominated by predominantly undisturbed dunes and views of
the internal graded CEMEX access road are limited. Public views of this area are inaccurately
described in this section. Information regarding the site’s visual character, quality, and visibility
must be accurately stated in the Draft EIR/EIS. A revised Draft EIR/EIS should be recirculated
so the public has an adequate opportunity to review and comment on potentially significant
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impacts on this important visual resource.
Section 4.14.2.3 MPWSP Desalination Plant
This section understates the aesthetic resource value of this site due to the inaccurate
determination that the site is “urban and built-up” land.
Sections 4.14.6.1 and 4.14.6.2
These sections improperly understate the severity of the potential visual impacts of the
project due to the improper classification of the CEMEX Property and Project desalination plant
location as having low to moderate visual resource value.
CHAPTER 4.15 – CULTURAL AND PALEONTOLOGICAL RESOURCES
This chapter fails to identify and address a major impact on historic resources and
therefore wrongly concludes that construction of the Project will not have a significant impact on
such resources. This omission constitutes significant new information and a significant change
in the potential for such impacts, thereby requiring a new analysis and recirculation of a revised
Draft EIR/EIS.
This section of the Draft EIR/EIS inaccurately concludes that “No historical resources
listed in or eligible for listing in the California Register or historic properties listed in or eligible
for listing in the National Register are within the direct or indirect APE of all project
components. Therefore, no impact on historical resources or historic properties would result
from construction of any project facilities.” Id. at 4.15-45. This determination fails to recognize
that the Source Water Pipeline and Well Site 1 are located in the center of the Lapis Sand Mining
Plant Historic District.
SWCA Environmental Consultants, in conjunction with the City of Marina and Monterey
Bay National Marine Sanctuary, evaluated the Lapis Sand Mining Plant for eligibility for listing
in the National Register of Historic Places (“NRHC”) in connection with the test slant well CDP
permit application and concluded that it was eligible for listing as a historic district containing
nine contributing built environmental resources (e.g., structure, infrastructure) under criteria A
and C, with a period of significance from 1906 to 1960 (SWCA 2014). The appropriate
Department of Parks and Recreation (“DPR”) forms were prepared and in June 2014 the State
Historic Preservation Officer (“SHPO”) at the Office of Historic Preservation concurred with
SWCA’s findings, including the eligibility for listing on the NRHP as a historic district under
Criteria A and C with a period of significance from 1906-1960.
In addition to the Draft EIR/EIS’s failure to identify the presence of a previously
recorded eligible historic district in the direct and indirect APEs, the analysis in this section also
fails to address the Project’s potential impacts to contributing structures built near environmental
resources associated with the district. Construction and maintenance related disturbances could
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inadvertently affect contributing historic structures associated with the district, a potentially
significant impact. The Draft EIR/EIS failed to identify and address this potentially significant
impact.
In addition, as described in the DPR forms prepared by SWCA, the direct APE includes
the historically significant Lapis Siding, a single- and double-track rail siding that was
constructed circa 1906 to connect the Lapis Sand Mining Plant with the former Southern Pacific
Monterey Branch to the east. From its eastern terminus at the eastern boundary of the Lapis
Sand Mining Plant, the segment consists of two parallel metal rail lines that merge into one line
at a rail switch approximately 135 feet to the west. The segment continues along a general
northwesterly course for approximately 285 feet before it becomes covered by sand and dirt.
Since its decommission in the late 1980s, the recorded segment has been overgrown by
vegetation and partially buried, and as a result no ballast or ties were visible at the time of
SWCA’s evaluation. Historic topographic maps indicate that the Lapis Siding extended much
further west and north than was observed during the course of the 2014 survey and additional
segments of the Lapis Siding are visible along the eastern side of the Sorting Plant in current
aerial images. Archival research conducted by SWCA was unable to determine if the rails, ties,
and/or any associated infrastructure of the larger rail siding were removed. Because of the
constantly shifting sand dunes, there is potential that other intact segments may be buried
underneath the changing landscape.
Trenching and construction of the Source Water Pipeline in the area between the visible
portion of the Lapis Siding and the Sorting Plant has the potential to damage or destroy buried
portions of the resource that remains. The Draft EIR/EIS failed to identify or address this
potentially significant impact.
The failure to identify and address potential impacts to the Lapis Sand Mining Plant
Historic District, a known historic district eligible for listing in the NRHP, renders the analysis in
this section inadequate. The Draft EIR/EIS fails to disclose the presence of this historical
resource within the direct and indirect APEs for the Project – a substantial omission, as
disclosure would result in a new significant environmental impact. The omission also constitutes
significant new information that deprives the public of a meaningful opportunity to comment
upon a substantial adverse environmental effect of the Project and feasible ways to mitigate or
avoid such effects. The Draft EIR/EIS failed to determine whether or not the Lapis Siding
extends through the area proposed for trenching for construction of the Source Water Pipeline
and fails to provide any evidence that construction of the proposed Project would have no impact
on historical resources or historical properties associated with implementation of the proposed
Project. The Draft EIR/EIS is invalid and must be recirculated once these issues have been
properly addressed.
CHAPTER 4.16 – AGRICULTURAL RESOURCES
This section addresses impacts and mitigation measures for agricultural resources.
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Section 4.16.1.1 Farmland Mapping and Monitoring Program
Table 4.16-1 shows agricultural conversion between 2010 and 2012; this information is
over five years old. The CDC’s 2012 to 2014 conversion information should be utilized. The
most recent information should be used, particularly in light of recent constraints to agriculture,
including the extreme drought conditions that have occurred since 2012 and the constraints to
agricultural pumping and groundwater. The more recent conversion data reflects a loss of 146
acres of Prime Farmland in Monterey County between 2012 and 2014; therefore, conversion of
Prime Farmland is an issue in the County.
Section 4.16.4
The Draft EIR/EIS states that agricultural crop production and livestock grazing is the
largest industry in Monterey County, and that over 80 percent of the total land designated for
agriculture in the County is used for grazing. The conversion of grazing lands in the County,
particularly the cumulative conversion as reflected in the FMMP agricultural conversion data (a
loss of 2,307 acres between 2010 and 2012, and a loss of 739 acres between 2012 and 2014)
should indicate a potentially significant impact to this important County resource. The Draft
EIR/EIS fails to provide support for the conclusion that the conversion of grazing land would not
be a potentially significant impact under CEQA and why it does not deserve consideration in the
Draft EIR/EIS. Although not specifically identified as a threshold under Appendix G of the
CEQA Guidelines, given the significance of the resource in Monterey County, the level of
impact should be evaluated and the public should be provided an opportunity to comment on the
proposed conversion of grazing lands. The Draft EIR/EIS should also account for impacts
associated with the gradual conversion of undeveloped, grazing, and/or agricultural lands that
historically have provided a buffer from more urbanized uses within the City of Marina and
surrounding areas.
Section 4.16.5.1 and 4.16.5.2
These sections fail to identify and analyze the potential for significant impacts associated
with changes in the existing environment that, due to their location or nature, could temporarily
disrupt agricultural activities or result in the permanent conversion of farmland to nonagricultural uses as a result of Project operation. As described in other sections of this document,
operation of the Project could result in increased seawater intrusion, damaging groundwater
resources upon which regional agricultural uses rely. The Project could also result in the illegal
pumping of groundwater from the Salinas Valley Groundwater Basin, which would deplete the
groundwater available for agricultural uses in the Project area. Any adverse effect of the Project
on groundwater quality or quantity could disrupt agricultural activities and/or result in the
permanent conversion of farmland to non-agricultural uses as a result of Project operation.
The potential for these impacts to occur must be discussed in this section. The scope of
this section is inappropriately narrow throughout the analysis, in that it only includes areas
within the direct area of disturbance and adjacent parcels. Adverse impacts to groundwater
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quantity and quality, as described in these comments, could potentially result in substantially
farther-reaching impacts on agricultural uses in the Project area.
Section 4.16.4.2 MPWSP Desalination Plant
This section fails to discuss the potential indirect constraints to agricultural development
and use of the remainder of this site for agricultural production as a result of Project construction
and operation. Although prime farmland in the northern portion of the site would not be directly
impacted, conversion of the parcel to an industrial use could limit and/or prevent any future
agricultural uses within prime farmland. Indirect impacts on the future use of this agricultural
resource should be evaluated in the Draft EIR/EIS and all feasible mitigation to reduce potential
impacts should be identified. This analysis should be recirculated so the public can comment on
the potential for fallowing large areas of prime farmland as a result of Project implementation.
Impact 4.16.3 MPWSP Desalination Plant
This section relies on the fact that the desalination plant site has been idle for five or
more years, yet no information is provided as to why the land was fallowed or whether
historically it supported viable agricultural production. The site supports prime farmland – land
that has the best combination of physical and chemical characteristics for long-term crop
production. Therefore, the site is clearly suitable for agricultural uses. The Draft EIR/EIS
should clearly describe the site’s agricultural history and provide an explanation for why the site
is no longer used for agricultural production. For example, it is currently unclear whether
CalAm purchased the site 5 years ago and let it go fallow in order to assert there would be no
impact on on-site agricultural uses. This would clearly be an improper baseline upon which to
measure the significance of impacts on agricultural resources at the desalination site. If the site
has been historically used for active agricultural production, but was fallowed 5 years ago
because of the drought or some other constraint, this information should be disclosed.
Without any information on the reason the site is idle, the Draft EIR/EIS cannot rely on
the fact that it is idle to support a conclusion that no impact on agricultural uses would occur. If
the site is idle because of constraints to agricultural use, the Draft EIR/EIS should clearly
document and disclose those constraints that make agricultural use of the area infeasible. If the
site was not fallowed as a result of constraints, the Draft EIR/EIS should assume the site is viable
for agricultural uses and identify a potentially significant impact associated with conversion of
valuable agricultural soils to industrial/public facility uses. All feasible mitigation should be
identified to reduce the potentially significant impact and the Draft EIR/EIS should be
recirculated to provide the public an opportunity to comment on the Project’s potential effects on
this resource.
CHAPTER 4.18 – ENERGY CONSERVATION
This section addresses the description, impacts and mitigation measures in the energy
conservation subject area.
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Impact 4.18-2
The Project Description states that the Project would recover energy from the brine
stream using pressure-exchange technology, which would lower overall energy consumption
during the RO process. However, the Project is still expected to result in a substantial increase in
electrical power demand (net increase of 51,698 MWh per year, an over 450 percent increase in
CalAm’s total energy demand in its Monterey District Service Area). Beyond the pressureexchange technologies included in the proposed RO process for energy recovery, it does not
appear that other energy conservation technologies have been included in the Project Description
or considered as feasible mitigation. The Project Description states that CalAm may eventually
use renewable energy sources to power the MPWSP Desalination Plant and briefly discusses the
consideration of pursuing a landfill-gas-to-energy option. Although included, the possibility of
pursuing the landfill-gas-to-energy option is a moot point as it is not considered in this Draft
EIR/EIS, not a requirement of project mitigation, and any necessary interconnection
improvements would require additional environmental review.
This impact discussion concluded that the impact was less than significant because the
use of energy for operation of the Project is necessary to provide a reliable supply of water to
meet existing demand for the Monterey District, and concluded that no mitigation was necessary.
This conclusion is unwarranted for two reasons. First, as described in our comments on chapters
2.1 to 2.5 herein, the use of this amount of energy for operation of the Project is not necessary to
provide a reliable supply of water to meet existing demand for the Monterey District. Second,
the Draft EIR/EIS is inadequate in that it fails to evaluate whether the Project’s net increase in
energy demand itself is unnecessary, wasteful, or inefficient, especially when all feasible energy
conservation mitigation options are not being employed. “Under CEQA, an EIR is ‘fatally
defective’ when it fails ‘to include a detailed statement setting forth the mitigation measures
proposed to reduce wasteful, inefficient, and unnecessary consumption of energy.’” Cal. Clean
Energy Comm. v. City of Woodland, 225 Cal. App. 4th at 209. Therefore, the substantial
increase in electrical power demand (net increase of 51,698 MWh per year) and lack of inclusion
of all feasible energy conservation technologies/measures (beyond pressure exchange
technology) could constitute a potentially significant impact and require additional mitigation.
Pursuant to Appendix B Local Action of the California Air Resources Board 2017
Scoping Plan (January 2017), the following construction and operation mitigation measures
should be considered for inclusion by individual projects under CEQA, and implemented if
feasible. The Draft EIR/EIS should include an explanation as to why these measures were not
evaluated as potential mitigation to avoid or reduce unnecessary consumption of energy and/or
why they are not applicable/feasible for the Project:
Construction
1.
Enforce idling time restrictions for construction vehicles.
2.
Require construction vehicles to operate with the highest tier engines commercially
available.

34141\5876743.3

CPUC/MBNMS
March 29, 2017
Page 82
3.

4.
5.
6.
7.

Divert and recycle construction and demolition waste, and use locally-sourced
building materials with a high recycled material content to the greatest extent
feasible.
Minimize tree removal, and mitigate indirect GHG emissions increases that occur due
to vegetation removal, loss of sequestration, and soil disturbance.
Utilize existing grid power for electric energy rather than operating temporary
gasoline/diesel powered generators.
Increase use of electric and renewable fuel powered construction equipment and
require renewable diesel fuel where commercially available.
Require diesel equipment fleets to be lower emitting than any current emission
standard.

Operation
1.
Comply with lead agency’s standards for mitigating transportation impacts under SB
743.
2.
Require on-site EV charging capabilities for parking spaces serving the Project to
meet jurisdiction-wide EV proliferation goals.
3.
Allow for new construction to install fewer on-site parking spaces than required by
local municipal building code, if appropriate.
4.
Dedicate on-site parking for shared vehicles.
5.
Provide adequate, safe, convenient, and secure on-site bicycle parking and storage in
multi-family residential projects and in non-residential projects.
6.
Provide on- and off-site safety improvements for bike, pedestrian, and transit
connections, and/or implement relevant improvements identified in an applicable
bicycle and/or pedestrian master plan.
7.
Require on-site renewable energy generation.
8.
Prohibit wood-burning fireplaces in new development, and require replacement of
wood-burning fireplaces for renovations over a certain size developments.
9.
Require cool roofs and “cool parking” that promotes cool surface treatment for new
parking facilities as well as existing surface lots undergoing resurfacing.
10.
Require solar-ready roofs.
11.
Require organic collection in new developments.
12.
Require low-water landscaping in new developments. Require water efficient
landscape maintenance to conserve water and reduce landscape waste.
13.
Achieve Zero Net Energy performance targets prior to dates required by CALGreen.
14.
Require new construction, including municipal building construction, to achieve
third-party green building certifications, such as the GreenPoint Rated program or the
LEED rating system.
15.
Require the design of bike lanes to connect to the regional bicycle network.
16.
Expand urban forestry and green infrastructure in new land development.
17.
Require preferential parking spaces for park and ride to incentivize carpooling,
vanpooling, commuter bus, electric vehicles, and rail service use.
18.
Require a transportation management plan for specific plans which establishes a
numeric target for non-SOV travel and overall VMT.
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19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.

35.

36.

Develop a rideshare program targeting commuters to major employment centers.
Require the design of bus stops/shelters/express lanes in new developments to
promote the usage of mass-transit.
Require gas outlets in residential backyards for use with outdoor cooking appliances
such as gas barbeques if natural gas service is available.
Require the installation of electrical outlets on the exterior walls of both the front and
back of residences to promote the use of electric landscape maintenance equipment.
Require the design of the electric boxes in new residential unit garages to promote
electric vehicle usage.
Require electric vehicle charging station (Conductive/inductive) and signage for nonresidential developments.
Provide electric outlets to promote the use of electric landscape maintenance
equipment to the extent feasible on parks and public/quasi-public lands.
Require each residential unit to be “solar ready,” including installing the appropriate
hardware and proper structural engineering.
Require the installation of energy conserving appliances such as on-demand tank-less
water heaters and whole-house fans.
Require each residential and commercial building to equip buildings with energy
efficient AC units and heating systems with programmable thermostats/timers.
Require large-scale residential developments and commercial buildings to report
energy use, and set specific targets for per-capita energy use.
Require each residential and commercial building to utilize low flow water fixtures
such as low flow toilets and faucets.
Require the use of energy-efficient lighting for all street, parking, and area lighting.
Require the landscaping design for parking lots to utilize tree cover.
Incorporate water retention in the design of parking lots and landscaping.
Require the development project to propose an off-site mitigation project which
should generate carbon credits equivalent to the anticipated GHG emission
reductions. This would be implemented via an approved protocol for carbon credits
from California Air Pollution Control Officers Association (CAPCOA), the
California Air Resources Board, or other similar entities determined acceptable by the
local air district.
Require the Project to purchase carbon credits from the CAPCOA GHG Reduction
Exchange Program, American Carbon Registry (ACR), Climate Action Reserve
(CAR) or other similar carbon credit registry determined to be acceptable by the local
air district.
Encourage the applicant to consider generating or purchasing local and Californiaonly carbon credits as the preferred mechanism to implement its offsite mitigation
measure for GHG emissions and that will facilitate the State’s efforts in achieving the
GHG emission reduction goal.
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Impact 4.18-3
Impact 4.18-3 states that, based on PG&E’s preliminary review of the proposed Project’s
maximum electrical demand, PG&E has indicated that it has adequate capacity and infrastructure
to support the proposed Project. PG&E, 2016c. “PG&E, 2016c” refers to a personal
communication between Jose Saldana, Pacific Gas and Electric Group Project Manager with
Distribution Services, and Matt Fagundes, Environmental Science Associates Energy Analyst, on
September 9, 2016. This statement is vague and uncertain. Due to the very high energy
demands of the desalination process, the capacity of PG&E to service the Project should be
confirmed and supported by substantial evidence. The EIR/EIS must clarify if a service
agreement or will-serve letter has been issued by PG&E to satisfy the proposed Project’s
maximum demand for electrical power.
Impact 4.18-C Cumulative Impacts
Impact 4.18-C states that “During project operation, various energy conservation
measures would be implemented (see section 4.18.4) as part of the proposed project to reduce
energy waste, ensuring that operational impacts associated with energy use would not be
unnecessary, wasteful, or inefficient.” Section 4.18.4.2 refers to the aforementioned pressure
exchange technologies that would be implemented to recover energy in the RO system, and
asserts that the Project would supplement these technologies in the MPWSP Desalination Plant.
Building support systems would comply with Title 24 Building Energy Efficiency Standards.
This impact discussion concludes that, based on the technologies proposed to be employed,
compliance with Title 24 Building Energy Efficiency Standards, and indication by PG&E via
personal communication that adequate capacity and infrastructure would be available to support
the Project, that cumulative operational impacts would be less than significant.
Although the Building Code addresses energy savings for components of new
commercial construction, compliance with the Building Code does not, by itself, constitute an
adequate assessment of mitigation measures that can be implemented to address the energy
impacts during construction and operation of the project. Cal. Clean Energy Comm. v. City of
Woodland, 225 Cal. App. 4th at 209.
Based on the Project’s substantial increase in net energy demand, the lack of inclusion of
all feasible energy conservation measures (as listed under Impact 4.18-2 above) identified in
Appendix B Local Action of the California Air Resources Board 2017 Scoping Plan (January
2017), and reliance on compliance with Title 24 Building Energy Efficiency Standards, the Draft
EIR/EIS inadequately analyzed potential impacts related to energy consumption, contrary to the
requirements of CEQA and NEPA. This section should be revised to (1) accurately reflect the
potential for a significant project-specific and cumulative impact associated with unnecessary
energy consumption; (2) include all feasible energy conservation mitigation options into the
Project; (3) provide substantial evidence to support any finding that any mitigation options are
not feasible for this Project; and (4) provide a conclusion as to whether or not the potentially

34141\5876743.3

CPUC/MBNMS
March 29, 2017
Page 85
significant impact is sufficiently mitigated or significant and unavoidable. This substantial new
information and analysis must be recirculated for additional public review and comment.
CHAPTER 4.20 – SOCIOECONOMICS AND ENVIRONMENTAL JUSTICE
Both NEPA and CEQA contain strong requirements for the assessment of environmental
justice and socioeconomic impacts. Since they address these subjects in slightly different ways,
we will discuss them separately below. As described below, the Draft EIR/EIS fails to
sufficiently assess or mitigate for socioeconomic and environmental justice impacts.
NEPA requires that in an EIS, federal agencies analyze the disproportionately high
adverse impacts of a project on minority and low-income populations. NEPA defines project
“effects” to include “economic, social, or health [impacts], whether direct, indirect, or
cumulative.” 40 C.F.R. § 1508.8. In 1994, President Clinton issued Executive Order 12898,
entitled “Federal Actions to Address Environmental Justice in Minority Populations and LowIncome Populations.” This Order, as described on the NOAA Fisheries website, “requires each
federal agency to identify and address, as appropriate, disproportionately high and adverse
human health or environmental effects of its programs, policies and activities on minority and
low income populations.” In 2011, a large group of federal agencies, including the Department
of Commerce (the parent agency of MBNMS), signed a Memorandum of Understanding to
implement this policy at each signatory agency.
In 1997, the President’s Council on Environmental Quality issued an important guidance
document that has governed NEPA environmental justice analyses ever since. Environmental
Justice: Guidance Under the National Policy Act (1997). According to the Guidance:


A federal agency must consider the “multiple, or cumulative [environmental
justice] effects, even if certain effects are not within the control or subject to the
discretion of the agency proposing the action.”



The agency must “recognize the interrelated cultural, social, occupational,
historical or economic factors that may amplify the natural and physical
environmental effects of the proposed agency action.”



The federal agency must “analyze how environmental and health effects are
distributed within the affected community” and the agency is encouraged to
display data visually through a GIS for effective visualization of the distribution
of effects.



The federal agency must utilize an identified disproportionately high and adverse
environmental impact “as a factor in determining the environmentally preferable
alternative.”



The federal agency “should elicit the views of the affected populations on
measures to mitigate a disproportionately high and adverse human health or
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environmental effect” on a minority population and “carefully consider
community views in developing and implementing mitigation strategies.”
The Draft EIR/EIS fails to meet these NEPA requirements in multiple respects. It is
undisputed, as stated on page 4.20-6 of the Draft EIR/EIS, that Marina qualifies as a minority
community.
First, the Draft EIR/EIS fails to properly analyze the environmental justice impacts on the
Marina community. It trivializes the impacts at the outset by stating only that Marina “could be”
affected by construction activities (page 4.20.1). It then reaches the incorrect conclusion that “no
disproportionately high and adverse” impact from facility siting, operation or construction of the
Project would occur in any minority community, including Marina. In making this finding, the
document fails to establish appropriate threshold standards and fails to sufficiently evaluate the
Project’s multiple and cumulative impacts in a wide variety of areas.
In fact, Marina is burdened with a major share of the short and long-term environmental
impacts of the Project without receiving any corresponding benefit. The Project’s slant wells
would be sited in Marina’s sensitive coastal habitat and would likely accelerate coastal erosion
on Marina’s beaches. A large number of source water, desalinated water, and return water
pipelines would be constructed in Marina. The hypersaline brine discharge will occur through a
pipe from Marina’s coastline and deposit effluent just offshore of Marina. Most significantly,
the groundwater basin that is currently the sole source of Marina’s water could be significantly
adversely impacted by the Project. In fact, rather than being a “no disproportionate impact”
situation as represented by the Draft EIR/EIS, this is a classic example of a minority community
being saddled with a wide range of severe environmental impacts from the siting and operation
of a Project with all of the benefits going to distant communities.
The Draft EIR/EIS contains a series of legal errors that have led to this deficient analysis.
First, the agencies have not established any credible criteria to determine whether a
“disproportionately high and adverse” impact is occurring. Second, the Draft EIR/EIS has
misanalyzed the environmental impacts in a variety of ways. Some impacts the Draft EIR/EIS
discounted entirely, as in the case of its conclusion that Project groundwater impacts in the City
of Marina are less than significant because the City’s groundwater is located seaward of the
seawater intrusion line (see chapter 4.4 comments herein). It simply ignored other impacts.
Third, due to its conclusion that no such significant impacts exist, it failed to adopt any
mitigation measures. Fourth, it failed to analyze cumulative impacts in the environmental justice
context.
The Draft EIR/EIS magnified these problems by taking a segmented approach to
evaluating these impacts. It inexplicably parceled out an analysis of the environmental justice
implications of impacts into 19 other sections rather than making a complete analysis in section
4.20. As a result, it never analyzed the composite and cumulative impacts of all of the
environmental impacts on the City of Marina. By taking this segmented approach, it never asked
or answered the question “What are the high and disproportionate total impacts of the Project on
the City?” Had it done a proper analysis, it would have determined that Marina is bearing a
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disproportionate brunt of the environmental impacts now and indefinitely into the future,
particularly in regard to the potential depletion and contamination of its water supply, the
potential destruction of its coastal ecosystem, and the traffic, noise and aesthetic impacts.
It is clear that environmental justice analysis in the Draft EIR/EIS fails to meet any of the
applicable NEPA requirements explained above. First, MBNMS cannot turn a blind eye to the
environmental impacts of the land-based impacts of the Project, including the potential depletion
and degradation of Marina’s groundwater supply, which the Draft EIR/EIS improperly dismisses
without evaluation under the assumption that the water CalAm is proposing to pump is
unsuitable for municipal or domestic use (while also maintaining this water is an appropriate
water source for the municipal and domestic uses proposed to be served by the Project).
CEQA’s Guidance specifies that it must take into account impacts outside its immediate
permitting jurisdiction. Second, the segmented analysis in the Draft EIR/EIS fails to analyze the
multiple and cumulative “interrelated” impacts of the Project on Marina. Third, the Draft EIR
makes no attempt to identify or quantify spatially the Project impacts on Marina or the other two
minority populations – rather, it hides those impacts by blurring them across all communities.
Fourth, the Draft EIR/EIS does not take environmental justice impacts into account in selecting
the environmentally superior/preferable alternative and fails to adopt a single mitigation measure
to reduce their impacts.
In addition, the Draft EIR/EIS also fails to consider the potential socioeconomic impacts
the Project may have on the City. The City currently has a secure affordable water source. As
discussed in the comments above, the Project could exacerbate seawater intrusion and other
water quality impacts in the groundwater aquifers underlying the City of Marina, thereby
resulting in potentially higher costs to treat the City’s groundwater or forcing the City to look for
a more expensive alternative source of water. The Draft EIR/EIS must consider the economic
impacts on the City related to the cost of increased treatment and the potential costs for finding
replacement water. Since the Draft EIR/EIS fails to consider the complexity of groundwater
conditions seaward of the “seawater/freshwater interface” in the 180/400 Foot Aquifers (which is
neither factually appropriate nor a true measure of all potential groundwater quality impacts), the
Draft EIR/EIS has failed to specifically consider the potential groundwater impacts to areas of
the aquifer specifically underlying the City of Marina. These impacts must be fully analyzed,
and the potential additional socioeconomic effects on the City must be disclosed.
In addition to the failure of the Draft EIR/EIS to accurately identify the high proportion
of potential environmental and socioeconomic burdens that would be imposed on Marina as a
result of the Project, the City feels that this Project is just one of a string of projects proposed by
other jurisdictions on the Monterey Peninsula that impose a disproportionate environmental
burden on the community of Marina, including the Monterey Regional Water Pollution Control
Agency’s facilities (including its wastewater treatment plant), the proposed advanced treatment
plant for Pure Water Monterey, the Monterey Peninsula Regional Waste Management District’s
facilities (including its regional landfill and authorized composting operations), methane and
other greenhouse gases from livestock ranching adjacent to Marina residential areas, and
emissions from drift of pesticides, fertilizers, and other soil amendments from agricultural
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operations adjacent to or proximate to City of Marina residential areas. These cumulative
impacts matter a great deal to residents of and visitors to Marina for health and environmental
justice reasons. There are currently frequent complaints from this City’s residents of offensive
odors apparently coming from north of the City and this is but one example of existing
conditions from existing or planned future facilities affecting the City’s environment.
The Draft EIR/EIS should describe current conditions of potential nuisances, impactful
uses in areas immediately surrounding the City, and unhealthy odors and emissions proximate to
the City in the context of environmental justice. The Draft EIR/EIS should disclose the total
emission of existing and planned facilities (such as those listed above), and include their
individual totals, their cumulative total, and relevant numeric emission
standards/metrics/thresholds in an additional table such as a new Table 4.20-7. These emissions
should be compared to other areas of the County and other cities on the Monterey Peninsula to
meaningfully compare emissions that the City of Marina is subjected to with emissions other
areas of the County, particularly those that would benefit from the MPWSP, are subjected to.
No relevant numeric emission standards/metrics/thresholds are listed in section 4.20
including Table 4.20-6. The Draft EIR/EIS should include a column or columns in Table 4.20-6
for relevant numeric standards/metrics/thresholds.
The City is concerned that the City’s discretionary approval authority over actions
proposed within the City’s limits has been and will be undermined. This has resulted in
development within the City limits that (1) provides absolutely no benefit to the community of
Marina, (2) has the potential to severely impact Marina resources, and (3) community members
have repeatedly and overwhelmingly objected to.
The Project represents a large industrial use with the potential to result in severe
irreversible impacts to the City, particularly in regards to potential depletion and contamination
of its water supply, the destruction of its coastal ecosystem, and the traffic and noise impacts of
the Project, which provides no benefit to the community of Marina. The City residents would be
forced to bear a disproportionate brunt of the environmental impacts of the Project now and
indefinitely into the future.
The City wants the lead agencies, as well as the California Coastal Commission, to
consider and protect their coastal and groundwater resources with the same level of scrutiny as is
enforced on other communities and has been enforced for proposed developments within the
City in the past. The City should not be the preferred location for all of the largest industrial uses
in Monterey County. Environmental justice issues should require the municipalities and
jurisdictions that would benefit from the Project also bear the environmental burden of the
Project, including through siting of the proposed slant wells outside of the City’s aquifers and
coastal areas.
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CHAPTER 5.0 – ALTERNATIVES SCREENING AND ANALYSIS
A.

Key Legal Requirements

The analysis of alternatives is one of the key components of an environmental review
document under both CEQA and NEPA. Indeed, the alternatives and mitigation sections are
“[t]he core of an EIR.” Citizens of Goleta Valley v. Bd. of Supervisors, 52 Cal. 3d 553, 564
(1990). The CEQA Guidelines provide that the EIR must “describe a range of reasonable
alternatives to the project, or to the location of the project, which would feasibly attain most of
the basic objectives of the project but would avoid or substantially lessen any of the significant
effects of the project, . . . .” CEQA Guidelines § 15126.6(a). Although alternatives should be
designed to meet most project objectives, it is not required that an alternative meet all of them.
See, e.g., Mira Mar Mobile Comty. v. City of Oceanside, 119 Cal. App. 4th 477, 489 (2004)
(“alternatives need not satisfy all project objections, they must merely meet ‘most’ of them”);
Habitat & Watershed Caretakers v. City of Santa Cruz, 213 Cal. App. 4th 1277, 1304 (2013) (a
“limited water” alternative project “could not be eliminated from consideration solely because it
would impede to some extent the attainment of the project’s objectives”).
The California Supreme court has emphasized the importance of a legally adequate
alternatives analysis:
An EIR's discussion of alternatives must contain analysis sufficient
to allow informed decision making. [Citation.] [¶] ... [¶] ...
Without meaningful analysis of alternatives in the EIR, neither the
courts nor the public can fulfill their proper roles in the CEQA
process.... ‘To facilitate CEQA's informational role, the EIR must
contain facts and analysis, not just the agency's bare conclusions or
opinions.’ [Citations.] An EIR must include detail sufficient to
enable those who did not participate in its preparation to
understand and to consider meaningfully the issues raised by the
proposed project.
Laurel Heights Improvement Assn., 47 Cal.3d at 404-05.
NEPA and its implementing regulations also require the development and discussion of
alternatives. 40 U.S.C. §§ 4332(2)(C)(iii) and(2)(E); 40 C.F.R. § 1502.10(e). In fact, NEPA
requires an exceptionally robust discussion of alternatives, which the regulations describe as “the
heart of the environmental impact statement.” 40 C.F.R. § 1502.14. Among other things, the
regulations prescribe that the document “[r]igorously explore and objectively evaluate all
reasonable alternatives” and that this discussion include “reasonable alternatives not within the
jurisdiction of the lead agency.” Id.
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B.

The Draft EIR/EIS’s Failures To Adequately State Project Objectives/Need Or To
Adequately Analyze Project Environmental Impacts Fatally Undermine The
Alternatives Analysis.

The adequacy of an EIR/EIS alternatives analysis is critically dependent upon a proper
statement of project objectives (CEQA) and purpose and need (NEPA), a complete and stable
description of the project, an adequate analysis of project impacts, and a full slate of feasible
mitigation measures. If any of these components is missing, it is not possible to complete a
legally adequate alternatives analysis. Unfortunately, for all of the reasons set forth in other
sections of these comments, these legal predicates are missing, which fundamentally impairs the
entire alternatives analysis. We will specifically address two examples of these inadequacies
below.
1.

Project Objectives/Purpose and Need – Water Demand

As set forth in Marina’s comments on chapters 2.1-2.5 and 3 herein, the water “demand”
for the Project is stated to be 10,750 afy, which is a number that is not supported by substantial
evidence and which the CPUC and MBNMS have not properly scrutinized and modified as
required by CEQA and NEPA. Although the list of Project Objectives in chapter 1 does not
explicitly state this “need” number, it is apparently incorporated from the “water demand”
analysis in chapters 2.1 to 2.5 and carried forward into the alternatives analysis. As described
above, CalAm’s true existing “need” from all water sources is no more than 9,545 afy and the
other identified water “needs” are for a few possible future needs plus over 2,000 afy of water for
unspecified “other uses.” Since CalAm will receive up to 6,244 afy of water from other
identified sources each year (even with all of the anticipated Carmel River and Seaside Basin
restrictions), its true water “need” from the Project is in the range of 3,000 afy to meet existing
demand.
As described in the next section, this flawed water demand/need analysis has resulted in
an across-the-board elimination of any Project alternative that does not result in a total Project
water production number of 10,750 afy. Although the 6.4 mgd desalination plant alternatives in
Alternatives 5a and 5b would produce less desalinated water, they are only considered in the
context of another 3,500 afy of water from the GWR Project. These two smaller plant
alternatives are not being considered without the GWR Project because they do not meet
CalAm’s asserted “need” for a total of 10,750 afy of water. Thus, the deficient project
objectives/need statement has improperly foreclosed consideration of any Project alternative that
produces less water.
2.

Groundwater Resource Impacts

Another example of how a legally inadequate prior analysis of an issue undermines the
alternatives analysis relates to the Project’s groundwater impacts. For all of the reasons in
Marina’s comments to chapter 4.4 herein, the Draft EIR/EIS analysis of Project impacts to the
groundwater aquifers are legally inadequate and the resulting conclusion that they are “less than
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significant” is not supported by substantial evidence in the record. In fact, it appears that there is
a high risk of significant impacts to groundwater supply, groundwater quality and groundwater
storage as a result of the Project, particularly in the aquifer areas underlying Marina. Thus, these
impacts should have been identified as significant and comparatively evaluated across all
alternatives.
The critical problem that inevitably occurs in the Draft EIR/EIS when this failure to
recognize the significance of the Project’s groundwater impacts is carried through to the
alternatives analysis is that any discussion of groundwater resource impacts is dropped out of the
comparison of alternatives. Thus, alternatives which would have demonstrably less impacts on
Marina’s groundwater (such as the Potrero Road and ocean water intake alternatives) are not
recognized for this advantage – rather, they are incorrectly categorized as having the same “less
than significant impact” to groundwater resources that the Project supposedly would. It is
remarkable that one of the Project’s most significant environmental impacts is thus neutralized
and of no consequence in the alternatives selection process.
C.

The Draft EIR/EIS’s Screening Of Alternatives Is Fatally Flawed.

The Draft EIR/EIS fully evaluates only six alternatives (treating Alternatives 5a and 5b as
separate alternatives) to the Project plus the No Project Alternative. The screening and
evaluation process that led to these alternatives is described in chapters 5.2 and 5.3.
The alternative screening process followed in the Draft EIR/EIS basically involved two
types of reviews. First, in section 5.2, certain previously identified projects (such as the Coastal
Water Project and the MCWRA Interlake Tunnel and Water Supply Project) were rejected on a
variety of grounds. Second, in section 5.3, the Draft EIR/EIS utilized a “development, screening
and evaluation process” to identify other alternatives. However, for reasons that are not
explained, this selection process had an unreasonably narrow scope: it focused only on options
for the source water “intake” component. The Appendices that contain this analysis (I1 and I2)
only examined these component options and one option of siting the desalination plant on
another property.
1.

The Draft EIR/EIS Is Legally Inadequate For Failing To Include A Smaller
Project Alternative.

There are many critical deficiencies in this analysis that improperly screened out several
alternatives that should have been evaluated, three of which we will discuss here. First and
foremost, there is no Project alternative (including Alternatives 5a and 5b) which constitutes a
Project with a smaller total water “demand” target that aligns with the actual Project water needs.
No screening of any kind occurred with regard to a smaller Project that would dramatically lower
the type and intensity of the Project’s environmental impacts. Instead, the Draft EIR/EIS
rejected at the outset the only Project alternative that would produce less than 10,750 afy (the
“Pure Water Monterey Groundwater Replenishment Project”) because it would only produce
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3,500 afy of water, which is supposedly “about 6,250 afy short” of meeting the Project’s
supposed need of 10,750 afy of water. Draft EIR/EIS at 5.2-6.
The failure of the Draft EIR/EIS to consider any alternative standalone Project that would
generate less than 10,750 afy of water is a critical deficiency in the alternatives analysis,
particularly given the wide range of potentially very significant impacts to the groundwater
aquifers and sensitive coastal ecosystem caused by such a large Project. The CEQA and NEPA
case law is clear that only “most,” not “all,” of a Project’s objectives (CEQA or NEPA) need to
be met by an alternative. For example, a court invalidated an EIR alternatives analysis under
CEQA because the public agency failed to evaluate any “limited water” alternative because it did
not meet the primary project objective of high-density housing – the court ruled that this
alternative should have been included because it was a feasible alternative that would avoid some
of the Project’s significant environmental effects. Habitat &Watershed Caretakers, 213 Cal.
App. 4th at 1303-04. Similarly, a federal court invalidated a NEPA alternatives analysis for a
private landfill project in California because an unduly limited “purpose and need” statement
(which the court criticized because the federal agency allowed the private interests to define most
of the scope of the proposed project) improperly restricted the scope of the alternatives that were
considered in the EIS. Nat’l Parks & Conservation Ass’n v. Bureau of Land Mgmt., 606 F.3d
1058, 1061 (9th Cir. 2010).
Therefore, the failure of the Draft EIR/EIS to include any alternative that would not meet
the 10,750 afy water demand request from CalAm (which is not even a figure adequately
supported or even identified in the Project Objectives) incorrectly and unreasonably limited the
scope of the alternatives analyzed, thereby undermining the legal adequacy of the alternatives
analysis.
2.

The Intake Option Analysis Omitted Key Technology Considerations.

A second major deficiency in the screening process involved the factors used in the
selection of the intake options. The options analysis did not consider a full range of factors
because it excluded any consideration of reliability and past success rate (if any) of the intake
technology chosen, as discussed in our comments for chapter 3 herein. This complete failure to
take into account these fundamental technology considerations – which have played an important
role in desalination plant intake analyses conducted for many other California projects –
unreasonably skewed the selection of alternatives in favor of the proposed slant well intake
option.
3.

No Alternatives Were Selected To Avoid Or Lessen Significant And
Unavoidable Impacts.

A third major deficiency in the screening process relates to the failure to propose
alternatives to avoid or lessen significant and unavoidable environmental impacts. The CEQA
Guidelines specify: “Because an EIR must identify ways to mitigate or avoid the significant
effects that a project may have on the environment (Public Resources Code § 21002.1), the
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discussion of alternatives shall focus on alternatives to the project or its location which are
capable of avoiding or substantially lessening any significant effects of the project, even if these
alternatives would impede to some degree the attainment of the project objectives, or would be
more costly.” CEQA Guidelines § 15126.6(b). There is no evidence here that the alternatives
chosen are designed to avoid or lessen such impacts.
The Project would result in significant and unavoidable impacts related to air quality and
greenhouse gas emissions, and potentially significant impacts related to energy conservation, yet
none of the alternatives evaluated in section 5 would reduce impacts associated with these issue
areas. Despite the fact that one primary Project objective is to “Minimize energy requirements
and greenhouse gas emissions per unit of water delivered” (page 5.1-5), anticipated impacts to
air quality, greenhouse gas emissions and energy conservation are either similar or increased
compared to the proposed Project for every alternative evaluated in section 5. An alternative
should have been developed to reduce impacts related to these impacts. For example, the
Landfill-Gas-to-Energy Option (section 4.18.4.3) was not explored further as a potential
Alternative project component for consideration by the lead agencies. Instead, it was only
briefly discussed as a possibility in section 4.18 and identified as requiring separate
environmental review.
D.

The Description Of The Projects Evaluated In Detail Is Legally Deficient.

Chapter 5.4 of the Draft EIR/EIS discusses each of the seven final alternatives (including
the No Project Alternative) that it decided to carry through to this level of analysis. Each
individual discussion contains a section entitled “Ability to Meet Project Objectives.” Several of
these alternatives are stated flatly to not meet the Project need for water because they do not
meet CalAm’s request for a Project that generates 10,750 afy of water. These conclusions are
reached for the No Action Alternative (page 5.4-10), the Potrero Road slant well alternative
(page 5.4-15) and the reduced size alternatives (5a and 5b) standing on their own (page 5.4-57).
However, as explained above, these analyses are inadequate because they are based on a legally
deficient statement of Project objectives and needs.
E.

The Alternatives Impact Analyses Are Legally Inadequate.

Section 5.5 of the Draft EIR/EIS attempts to compare the seven alternatives to the Project
across each category of environmental impact discussed earlier in the document. However, most
of these comparative analyses cannot be done properly because of the inadequacies in the
underlying environmental impact discussions. For example, our comments on chapter 4.15
demonstrate that the Project will potentially cause a significant impact to historic resources. The
Draft EIR/EIS failed to identify these historic resources and wrongly concluded that no such
impact will occur. This deficiency is carried through into this alternatives comparison because
the Draft EIR/EIS wrongly concludes that other alternatives which have no impacts on such
resources have the same lack of impact as the Project and are therefore equivalent on this
parameter. These same types of deficiencies are present in many of the analyses, rendering any
meaningful comparison impossible.
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One comparative impact discussion bears particular attention. The comparison of
alternatives across the groundwater resource parameter are entirely inaccurate because of the
range of deficiencies identified in our comments to chapter 4.4. For example, since the Draft
EIR/EIS incorrectly concludes, without substantial support in the record, that the Project’s
potential impacts to groundwater quality and exacerbation of seawater intrusion are supposedly
“less than significant” (page 5.5-83), it incorrectly takes the position that Project alternatives that
clearly do not pose any risk to groundwater quality or seawater intrusion impacts, including all
the open water intake options, are the same as the Project on this parameter because they too will
have a less than significant impact on groundwater resources. This approach improperly
eliminates any analysis of the relative impacts of the alternative projects on the groundwater
aquifers.
F.

The Selection Of The Environmentally Superior/Preferred Alternative Is Legally
Inadequate Due To The Accumulated Deficiencies In The Project Description,
Impact Analyses, Mitigation Measures And Selection Of Alternatives.

The selection of the environmentally superior alternative (or preferred alternative under
NEPA) is based on a comparison of the alternatives based on all the factors discussed above.
Where, as here, the Project objectives/needs and individual impact analyses are inadequate, the
selection of an environmentally superior alternative cannot be made. For these reasons, the
critical deficiencies in the prior analyses makes it impossible to make such a selection and the
one made here is legally inadequate.
Nonetheless, chapter 5.6 of the Draft EIR/EIS concludes that Alternative 5a, which
includes a 6.4 mgd desalination plant with slant wells at the CEMEX site in Marina, and if and
only if combined with 3,500 afy from the GWR project on certain conditions, is the
environmentally superior alternative. It is explicitly stated not to be the environmentally superior
alternative as a standalone project because it would not generate the total water demand sought
by CalAm (page 5.6-7).
This selection of the environmentally superior alternative is notable for its brevity (only
two pages of text). The discussion, which incorporates some of the analyses in prior sections,
appears primarily based on which alternatives can produce a total of 9.6 mgd of water. It also
substantially downgrades any open ocean intake alternative, such as the open water intake
alternative at Moss Landing, because they supposedly will cause “permitting complexities and
delay” due to the permits required. However, this new “permit complexity and delay”
comparison factor is inconsistent with its approach to the Draft EIR/EIS’s analysis of the Project,
which faces substantial permitting complexities and delays because the Project lacks any water
rights and its planned water extraction is directly prohibited by laws, an ordinance and an
annexation agreement. The failure to evaluate all alternatives on a level playing field with regard
to permitting complexities and delays further undermines this analysis.
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The comparative impact analysis for the Potrero Road Alternative (Alternative 1) is
particularly deficient. This alternative involves installing the subsurface slant wells at the
Potrero Road site and running the source water pipeline from that location to the desalination
plant. In the discussion of the impacts caused by each alternative (page 5.6-5), this alternative is
stated to have “significant and unavoidable impacts” because it supposedly captures groundwater
that would flow into Elkhorn Slough. However, this conclusion is not supported by substantial
evidence. The prior impact discussion on which it is based (page 5.5-86) states only that slant
well pumping at this location “may” draw in groundwater that could recharge the Slough, but
then adds: “However, quantification of such an effect is not feasible within the context of the
model given the location of Elkhorn Slough relative to the northern boundary of the NMGWM.”
In short, the groundwater model used for assessing groundwater impacts was unable to
make any analysis of whether slant wells at Potrero Road would cause the speculative impacts to
Elkhorn Slough. These impacts have no scientific basis and the initial conclusion was they
“may” have such an effect, but no verification was attempted or made. Unfortunately, this “may
have an impact” conclusion then was improperly translated in the alternative comparison section
to be that it “would result in significant and unavoidable impacts.” In fact, this “finding,” which
was the primary reason why Alternative 1 was not chosen as the environmentally superior
alternative, lacks substantial evidence in the record and fatally undermines this comparison of
alternatives.
It appears that several of the alternatives that are identified – possibly including the
Potrero Road alternative and the ocean intake alternatives – would in fact be an environmentally
superior alternative if a full and legally adequate set of environmental impact analyses had been
prepared. Moreover, if Project alternatives that produced less than 9.6 mgd of water had been
evaluated, there is no doubt that they would be environmentally superior to the current
designated environmentally superior option because of the lessened size and scope of their
environmental impacts. However, these potential alternatives were eliminated based on the
agencies’ failure to properly scrutinize CalAm’s inadequately supported request for a project that
generates 10,750 afy of water.
In sum, the selection of the environmentally superior alternative (CEQA) and preferred
alternative (NEPA) is invalid because the necessary factual and legal analyses that underpin the
selection criteria and comparison are legally inadequate. This alternatives analysis must be
completely redone and recirculated for public comment in a new Draft EIR/EIS that addresses all
of these deficiencies.
CHAPTER 6.0 – OTHER CONSIDERATIONS
This section addresses the description, impacts and mitigation measures relating to the
Project’s growth-inducing impacts.
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Section 6.1
The reader should refer to comments on sections 4.10 (Air Quality), 4.11 (Greenhouse
Gas Emissions), and 4.18 (Energy Conservation) regarding impact conclusions and mitigation
measures.
Section 6.3 Growth-Inducing Impacts
The reader should refer to comments on Sections 2.1 to 2.5. As stated in those
comments, the need for the Project appears to be vastly overstated. It is disingenuous to claim
that the need for the project is 10,750 afy but the potential for growth inducement is limited to
the availability of only an additional supply of 2,005 afy to be provided by the Project. This
apparent discrepancy should be resolved.
In addition, in the event CalAm ever stops its illegal pumping on the Carmel River and
the Seaside Basin, there would potentially be more water supplies available from those currently
overdrafted sources for legal users that could further induce growth in Monterey County. The
Draft EIR/EIS fails to address these potential growth-inducing impacts and other impacts related
to the surplus of water to be supplied to CalAm through implementation of the Project.
Section 6.3.6 Secondary Effects of Growth
This section fails to include a discussion pertaining to the potential substantial increase in
wastewater generated by indirect growth inducement (residential development enabled by
elimination of water restrictions) and need for new or expanded wastewater collection and
treatment facilities and associated secondary effects. The capacity of existing infrastructure
should be identified and evaluated against the anticipated project-generated demands. Any
constraints or impacts should be clearly identified.
Table J2-1
This section lacks introductory information that is needed to explain what this
information is intended to show. Table J2-1 appears to merely show the impacts of growth as
identified in EIRs and MNDs for previously prepared General Plans in the Project area. This
table and this Appendix do not provide a project-specific analysis of the secondary effects of
growth that would result from implementation of the Project. These impacts must be adequately
addressed on a project-specific basis. Referring to the EIRs and MNDs of previously adopted
General Plans is inadequate unless it can be shown and supported by substantial evidence that
the effects of growth in those General Plans assumes the availability of water supplies that the
MPWSP would make available. Otherwise, the MPWSP would further remove a constraint to
growth and result in substantially more severe growth inducement and secondary effects of
growth than identified in the previous EIRs and MNDs. These issues must be fully disclosed in
the Draft EIR/EIS.
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Further information is needed in this section to describe why some impact determinations
in Table J2-1 reflect two levels of significance (i.e., LS/U). The table also fails to reflect the
level of significance after implementation of all feasible mitigation measures.
Impacts on Carmel River
The Draft EIR fails to identify changes that would occur as a result of CalAm’s reduced
pumping on the Carmel River. Would river flows increase? Would riparian areas and habitat
adjacent to the River be impacted? Would downstream areas be affected by increased capacity
of the River? Would infrastructure be removed from the Carmel River? What would that entail?
What would the environmental effects of decommissioning these existing components be?
CONCLUSION
The City of Marina appreciates the opportunity to provide these comments regarding the
Draft EIR/EIS for the Project. Please contact the City, its consultants or Farella if you have any
questions.
Very truly yours,

Paul P. “Skip” Spaulding, III
PPS:jla
cc:

Mr. Layne P. Long, City Manager
Robert Wellington, Esq., City Attorney
Robert Rathie, Esq.
Ms. Emily Creel, SWCA Environmental Consultants
Dr. Robert Abrams, Jacobson/James & Associates, Inc.
Brennan Bentley, Esq.
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quality, and water supplies in the Draft EIR/EIS to be incomplete from a technical perspective, leading to
the conclusion that potential adverse impacts to groundwater supplies in the City of Marina have not
been adequately evaluated. In our opinion, the technical deficiencies identified herein should be
addressed and a revised Draft EIR/EIS prepared before certification by the CPUC and MBNMS.
1.1

Comment Organization and Overview

A primary concern for stakeholders in the MPWSP area is the effect of proposed Project pumping on
existing and future seawater intrusion in the groundwater aquifers that provide water to the citizens of
Marina and others, who rely exclusively or primarily on groundwater for their water supplies.
Surface water resources in the region are fully allocated and scarce for all municipal, agricultural,
industrial, and domestic water uses; therefore, protection of groundwater resources is imperative.
The environmental analysis in the Draft EIR/EIS did not adequately assess the possibility of adverse
impacts to groundwater quality and the City of Marina’s drinking water supply from exacerbated
seawater intrusion and other effects caused by the proposed MPWSP pumping.
JJ&A’s findings and conclusions may be grouped into the following five comment areas:
1. Recent and ongoing geophysical investigations in the project vicinity related to seawater
intrusion, although briefly mentioned in the Draft EIR/EIS, were not considered in the impact
analysis. These studies provide substantive data that are necessary to adequately understand
potential water quality impacts to drinking water supplies. As such the Draft EIR/EIS evaluation
of potential impacts to groundwater quality and supplies is incomplete and inadequate.
2. Ongoing seawater intrusion control efforts in the area could have a significant effect on the
feedwater source area for the proposed slant wells. As a result, a much greater percentage of
feedwater may be extracted from inland areas of the local aquifers than has been assumed.
The potential for this to occur was not considered in the Draft EIR/EIS.
3. Potential impacts to the 900‐Foot Aquifer, a primary water source for the City of Marina, were
not evaluated or discussed.
4. Alignments of proposed slant well casings appear to be mostly within the city limits of Marina
and not substantially beneath the seafloor, as was assumed in the evaluation included in the
Draft EIR/EIS.
5. The groundwater modeling effort conducted for the Draft EIR/EIS is too simplistic and
insufficiently designed to adequately evaluate the potential impacts of feedwater pumping on
water quality in the 180‐Foot, 400‐Foot, and 900‐Foot aquifers. In addition, the approach used
does not consider cumulative impacts and is insufficient for their evaluation.
These comment areas are discussed in detail in Section 2 of this memorandum.
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1.2

Background

Using designations defined by the Monterey County Water Resources Agency (MCWRA), the proposed
MPWSP is located in the Pressure Subarea of the Salinas Valley Groundwater Basin (SVGB) (Figure 1).2
Using California Department of Water Resources (DWR) designations, the MPWSP area is located in the
180/400‐Foot Aquifer Subbasin of the SVGB.3 Wells operated by Marina Coast Water District (MCWD)
that supply drinking water to the City of Marina are located in the Monterey Subbasin designated by
DWR, which is located within the boundary of the Pressure Subarea of the SVGB designated by MCWRA
(Figure 1). The MCWD wells are screened in the 180‐Foot, 400‐Foot, and 900‐Foot aquifers.
1.2.1

Local Hydrogeology

A regionally extensive series of clay layers known as the Salinas Valley Aquitard (SVA) is present in the
shallow subsurface within the Pressure Subarea of the SVGB. Above the SVA a zone of generally
poor‐quality groundwater occurs in the shallow or Dune Sand Aquifer. The 180‐Foot Aquifer underlies
the SVA. Where the SVA is absent, such as in the immediate area of the test slant well and the proposed
Project slant wells, the Dune Sand Aquifer directly overlies the 180‐Foot Aquifer and 180‐Foot
Equivalent Aquifer (180‐FTE Aquifer).4
DWR characterizes the 180‐Foot Aquifer as a confined aquifer within the 180/400 Foot
Aquifer Subbasin. However, a recent report prepared for the MCWRA characterizes groundwater in this
aquifer as predominantly confined, except where the overlying SVA is absent.5 The Draft EIR/EIS states
that the Dune Sand Aquifer and the 180‐FTE Aquifer are unconfined at the CEMEX site, because there
are no extensive overlying low‐permeability clay units at this location. This means that in the MPWSP
area, the Dune Sand Aquifer and the 180‐FTE Aquifer are likely in direct hydraulic communication.
The 180‐Foot Aquifer is separated from the underlying 400‐Foot Aquifer by a zone of discontinuous
aquifers and aquitards.3 The primary aquitard separating the 180‐Foot Aquifer and 400‐Foot Aquifer is a
clay layer known as the 180/400‐Foot Aquitard, which varies in composition, depth, and thickness
(typically 50 to 100 feet thick), and is absent in some areas.5 The 400‐Foot Aquifer, which on average is
200‐feet thick,3 is generally considered to be semi‐confined to confined. Where the 180/400‐Foot
Aquitard is thin or absent, the 180‐Foot Aquifer and 400‐Foot Aquifer are in direct
hydraulic communication.
Variability in the thickness and quality of the 180/400‐Foot Aquitard and the existence of possible gaps
in the aquitard have been noted. For example, two small “holes” in the aquitard, one under the Salinas
River near Blanco and another under the old Salinas River bed near the coast have been documented.
Other gaps in the 180/400‐Foot Aquitard have been noted near the mouth of the Salinas River and near
Fort Ord, as well as several areas between Castroville and the coast, where the aquitard is thin or
2

http://www.mcwra.co.monterey.ca.us/groundwater_level_monitoring/groundwater_level_monitoring_overview.php
http://www.water.ca.gov/groundwater/bulletin118/basindescriptions/3‐04.01.pdf
4
The 180‐Foot Equivalent Aquifer is stratigraphically equivalent and hydraulically connected to the 180‐Foot Aquifer, and has
similar hydraulic properties, although it is depositionally different than 180‐Foot Aquifer.
5
http://www.mcwra.co.monterey.ca.us/hydrogeologic_reports/documents/State_of_the_SRGBasin_Jan16_2015.pdf
3
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absent.5 If the SVA is also absent in these same areas, the 400‐Foot Aquifer would be unconfined in
those areas and in hydraulic communication with the Dune Sand Aquifer. The Draft EIR/EIS states that
the 180/400‐Foot Aquitard is present beneath the CEMEX site, but also states that the 400‐Foot Aquifer
at the CEMEX site is within the unconfined Aromas Sand, suggesting that the three uppermost aquifers
in this area behave essentially as a single aquifer system.
The 900‐Foot Aquifer is present in the lower Salinas Valley. A clay aquitard separates this aquifer from
the overlying 400‐Foot Aquifer. The 900‐Foot Aquifer consists of a thick sequence of alternating layers
of sand‐gravel mixtures and clays, rather than a distinct aquifer and aquitard.3 The 900‐Foot Aquifer is
reported to be confined.
1.2.2

Seawater Intrusion and the Potential for Adverse Impacts

Seawater intrusion has been well‐documented in Monterey County since at least the 1940s. 6
For example, the Seaside Subbasin is adjudicated due to overdraft and the threat of seawater intrusion.
Various entities, including the MCWRA and its predecessor agency, have studied and evaluated the
extent of seawater intrusion and proposed or constructed projects with the goal of limiting, halting, or
reversing movement of seawater intrusion further inland.7
The extent of seawater intrusion in the 180‐Foot and 400‐Foot aquifers has been monitored by MCWRA
for many years, by measuring various groundwater quality parameters at a designated set of monitoring
and other wells. The measurements at these wells are point values, which are used to develop
two‐dimensional concentration contour maps to assess the lateral extent of seawater intrusion in the
principal aquifers by interpolating between these point values. MCWRA publishes maps every two
years, showing the position of the seawater intrusion front based on the location of the interpolated
500 mg/L chloride concentration contour line (Figures 2 and 3). These maps show the location of the
seawater intrusion front beginning in 1944 in the 180‐Foot Aquifer and 1959 in the 400‐Foot Aquifer.
The most recent maps available at this time show the position of the seawater intrusion front through
2013, based on data from the designated wells. The 2013 data indicate that the seawater intrusion
fronts are in approximately the same locations they were in 2011; indicating that seawater intrusion did
not advance further inland between 2011 and 2013.
Groundwater quality monitoring at wells provides valuable information about the two‐dimensional
extent of seawater intrusion in the principal aquifers through time, but must be supported by an
adequate understanding of the actual seawater migration pathways in three dimensions to adequately
inform aquifer and groundwater resource management decisions and impact analyses. As discussed
later in this memorandum, the MCWRA seawater intrusion maps alone do not provide a clear
understanding of the actual three‐dimensional distribution of groundwater degraded by seawater
intrusion, or of the lateral and vertical seawater migration pathways.

6

http://www.mcwra.co.monterey.ca.us/seawater_intrusion_monitoring/seawater_intrusion_monitoring.php
See for example, http://www.mcwra.co.monterey.ca.us/salinas_river_diversion_fac/salinas_river_diversion_fac.php,
http://www.mcwra.co.monterey.ca.us/salinas_valley_water_project_I/salinas_valley_water_project_I.php,
http://www.mcwra.co.monterey.ca.us/salinas_valley_water_project_II/salinas_valley_water_project_II_overview.php.
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The analysis in the Draft EIR/EIS relies on the MCWRA maps alone, and does not consider data in the
third dimension (i.e., variability with depth within and between principal aquifers) from other existing
sources that would allow the threat to groundwater wells to be evaluated more adequately.
Assessment of the probability of water quality degradation and adverse impacts to the City of Marina’s
drinking water supply and other groundwater users should be conducted using all of the substantive
data available, and by developing models capable of addressing the range of possible future impacts,
rather than simplistic interpolations based on monitoring data alone.
Figures 2 and 3 show the locations of wells operated by MCWD that supply drinking water to the City of
Marina relative to the documented seawater intrusion fronts. Known gaps in the confining clay layers
above and between the 180‐Foot and 400‐Foot Aquifers, and the fact that the clay layers are absent in
some areas potentially leave these water‐supply wells vulnerable to seawater intrusion from both
vertical and horizontal migration of seawater‐intruded groundwater. It should be noted it is not clearly
known at this time if vertical pathways exist for groundwater flow from the 400‐Foot Aquifer to the
900‐Foot Aquifer.
The groundwater resources impact analysis in the Draft EIR/EIS is primarily focused on changes in
groundwater levels, or drawdown, caused by proposed Project pumping. Discussion of the potential
impacts resulting from exacerbated seawater intrusion is limited in the Draft EIR/EIS, and these impacts
are evaluated only in terms of the potential for MPWSP feedwater pumping to change the rate of
horizontal inland migration of the seawater intrusion front (as defined by 500 mg/L chloride
concentration) based on a simplistic assessment of lateral groundwater flow within the principal
aquifers alone. Vertical groundwater flow that will likely be induced between the aquifers by the
MPWSP was not adequately evaluated, leading to an incomplete understanding of potential adverse
impacts to groundwater quality and wells. In our opinion, it is important to evaluate the potential
migration of seawater intrusion that could be caused by MPWSP pumping, and the impact these events
could have on groundwater wells in the City of Marina.
2.0

DISCUSSION OF COMMENT AREAS

Section 2 of this memorandum provides detailed discussions of the five comment areas identified by
JJ&A, which led to our conclusion that the Draft EIR/EIS does not adequately evaluate the potential for
adverse impacts to groundwater resources and supply wells in the City of Marina.
2.1

The Importance and Relevance of Local Geophysical Investigations

Geophysical methods are widely recognized as useful tools to fill critical data gaps between point values
when a three‐dimensional perspective is required. Addressing these data gaps and developing a more
complete conceptual understanding of three‐dimensional groundwater flow is a crucial and valuable
complement to the seawater‐intrusion monitoring data collected at wells in Monterey County, for the
purpose of informing groundwater management decisions and impact analyses. Such geophysical
surveys are typically validated by utilizing groundwater quality parameters collected in the field at point
locations. Stanford University Professor of Geophysics Rosemary Knight and colleagues, as well as many
other researchers, have reported extensively on the use of electrical resistivity tomography (ERT) and
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other geophysical methods to characterize seawater intrusion in the subsurface.8 Much of this research
has been conducted along the Monterey Bay coastline in Monterey and Santa Cruz counties, near the
MPWSP area.
Section 4.4 of the Draft EIR/EIS mentions briefly the use of geophysics and ERT along the coastline of
Monterey Bay near the CEMEX site. Page 4.4‐31 of the Draft EIR/EIS states that:
“Professor Knight’s initial survey was conducted along a 4‐mile segment parallel to the beach
between the cities of Seaside and Marina. The study found that the electrical resistivity readings
positively correlated with measured TDS concentrations to a depth of 500 feet in four area
groundwater wells.”
As noted above, field data are used for validation purposes, so correlation of the geophysical results
with measured values is expected. No other discussion is provided in the Draft EIR/EIS. This brief
statement fails to recognize the key importance of recent ERT analyses to inform the impact analysis
conducted for the Draft EIR/EIS, and ignores the principal conclusions of those studies. There is no
mention in the Draft EIR/EIS that work by Professor Knight’s group has added considerable value,
advancing the characterization of aquifers, aquitards, and seawater intrusion along the Monterey Bay
coastline, by assessing the subsurface between and beyond monitoring wells both laterally
and vertically. Furthermore, the 4‐mile segment mentioned in the Draft EIR/EIS was a precursor to a
much larger study that was occurring before and during the preparation of the Draft EIR/EIS. Both of
these studies revealed details of the distribution of subsurface seawater impacts that cannot be
characterized by a monitoring well network, as described below. The results of these geophysical
investigations have greatly improved the characterization of local hydrogeology and seawater intrusion
and should have been integral parts of the evaluations conducted for the Draft EIR/EIS.
2.1.1

Existing Geophysical Investigations in the MPWSP Area

Pidlisecky et al. (2016) present results of ERT imaging over a 7‐kilometer (4.3 miles) profile of the
Monterey Bay coastline, which extended to a depth of approximately 150 meters (490 feet) (Figure 4).
The color‐coded plot of electrical resistivity across this area in Panel (a) of Figure 5 shows clearly the
different resistivities associated with salt water (red) and fresh water (blue) in the principal aquifers.
When combined with lithologic interpretations shown on Panels (b) and (c), the resistivity results
delineate the aquifers, aquitards, and horizontal and vertical extents and migration pathways of
8

See, for example, the following peer‐reviewed scientific papers and references cited therein:
Goebel, Pidlisecky, and Knight, 2017. Resistivity imaging reveals complex pattern of saltwater intrusion along Monterey coast.
Journal of Hydrology (in press).
Herckenrath, Odlum, Nenna, Knight, Aukem, and Bauer‐Gottwein, 2013. Calibrating a salt water intrusion model with time‐
domain electromagnetic data. Groundwater, Vol. 51, No. 3.
Mills, Hoekstra, Blohm, and Evans, 1988. Time domain electromagnetic soundings for mapping sea‐water intrusion in
Monterey County, California. Ground Water, Vol. 26, No. 6, p. 771‐782.
Nenna, Herckenrath, Knight, Odlum, and McPhee, 2013. Case history – Application and evaluation of electromagnetic methods
for imaging saltwater intrusion in coastal aquifers: Seaside Groundwater Basin, California. Geophysics, Vol. 78, No.2,
p. B77‐B87.
Pidlisecky, Moran, Hansen, and Knight, 2016. Electrical resistivity imaging of seawater intrusion into the Monterey Bay aquifer
system. Groundwater, Vol. 54, No. 2, p. 255‐261.
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seawater intrusion along this section of the Monterey County subsurface. The ERT results provide a
vertical cross‐sectional image of seawater intrusion and migration in the 180‐Foot and 400‐Foot aquifers
at this location.
Two principal conclusions of this work are that the subsurface geology is more highly variable and
spatially heterogeneous than was previously understood, including the aquitards between and overlying
the aquifers, and that the distribution of seawater intrusion in these aquifers is also highly variable
horizontally and vertically. There are numerous locations where pathways exist for migration of
seawater and seawater‐impacted groundwater from shallower to deeper levels of the aquifer system, as
well as locations where such pathways do not exist and fresh water is present at depth. Pidlisecky et al.
(2016) note the constrained nature of the salt water layer on the southern end of the profile suggests
the presence of a thin clay aquitard, which impedes downward migration of salt water from the shallow
aquifer in that area. On Figure 5, Panel (b) shows the interpreted location of this thin clay aquitard.
Moreover, the pathways and deeper occurrence of salt water at other locations exist in part because
aquitards are not present at all locations, and downward vertical flow and transport of degraded
groundwater has apparently occurred.
This interpretation is corroborated by information in the Draft EIR/EIS that was not considered in the
water quality impact analysis. Figure 4.4‐3 of the Draft EIR/EIS shows the presence of significant
downward vertical hydraulic gradients observed at four monitoring wells in the MPWSP area on
September 10, 2015. Because the SVA is largely absent in this area, downward flow of degraded
groundwater between the Dune Sand Aquifer and the 180‐Foot Aquifer must be occurring. As shown on
Figure 4.4‐3 of the Draft EIR/EIS, the presence of the 180/400‐Foot Aquitard in most of this area is
speculative, and it was noted elsewhere in the Draft EIR/EIS that the 400‐Foot Aquifer is unconfined in
the MPWSP area, indicating that the 180/400‐Foot Aquitard and SVA are absent. Thus, downward flow
of seawater‐intruded groundwater from the 180‐Foot Aquifer to the 400‐Foot Aquifer is likely to
continue and could be exacerbated by the MPWSP.
Goebel et al. (2017) extend the work of Pidlisecky et al. (2016) to greater depths (280 meters, or
920 feet), and a significantly longer profile that extends 40 kilometers (25 miles) across three
groundwater basins (i.e., the Santa Cruz Mid‐County, Pajaro Valley, and Salinas Valley groundwater
basins) spanning Santa Cruz and Monterey Counties. This additional study was not considered in the
Draft EIR/EIS. The findings of this study were also the subject of the presentation noted above, given by
Prof. Knight to the Marina City Council on February 7, 2017, and presented in other local venues prior to
this date. Several sections of this extended profile were shown during the presentation, which
illustrated similar patterns observed in the earlier work, except that these profiles show imaging of salt
water intrusion at depths of 920 feet, i.e., significantly deeper than the 180‐Foot and 400‐Foot aquifers.
As with Pidlisecky et al. (2016), the profiles in Goebel et al. (2017) show clearly where pathways exist for
potential downward migration of seawater and seawater‐impacted groundwater from shallower to
deeper levels of the aquifer system, as well as locations where such pathways do not exist and fresh
water is present at depth.
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The resistivity image in Goebel et al. (2017) that covers the same region as the profile in Pidlisecky et al.
(2016) indicates a vertical flow barrier deeper in the section that has prevented the downward flow of
the higher‐salinity water (Goebel et al., 2017). Importantly, this vertical flow barrier is not regionally
extensive, thus downward vertical flow of seawater‐intruded groundwater from shallower to deeper
levels of the aquifer system appears to occur and could be exacerbated by project pumping.
The presence of salt water down to depths of 920 feet can be seen on the profiles presented to the
Marina City Council by Dr. Knight.
Dr. Knight noted during her February 7, 2017 presentation to Marina City Council that her research team
was prevented from crossing the CEMEX property for purposes of conducting ERT measurements, which
is where the test slant well is located and is also the site of all proposed Project slant wells. As a result,
there is a noticeable data gap at one of the locations where such information is likely to be needed
the most.
2.1.2

Near‐Future Geophysical Investigations in the MPWSP Area

The existing ERT profiles discussed above give vertical profiles of seawater intrusion for specific locations
in the groundwater aquifers (i.e., along the Monterey Bay coastline); however, Dr. Knight and her
colleagues are undertaking a new ERT study that will give three‐dimensional images of seawater
intrusion across a wide area in and around the City of Marina and the MPWSP area. This work is
scheduled to occur in May 2017, using the SkyTEM methodology.9
These new data will provide valuable insight into the hydrogeological heterogeneity and
extent/distribution of seawater in the immediate MPWSP area. Moreover, the new data will reduce the
uncertainty associated with the current characterization of the subsurface, and will facilitate a more
adequate evaluation of the likelihood of adverse impacts from the proposed MPWSP feedwater
pumping to groundwater wells that supply drinking water to the City of Marina. Dr. Knight’s upcoming
project is planned to include detailed groundwater modeling that accounts for hydraulic parameter
uncertainty evaluations.
2.2

Effects of Seawater Intrusion Control Efforts on MPWSP Feedwater Source Areas

The transient North Marina Groundwater Model (NMGWM) was used for the Draft EIR/EIS to evaluate
the drawdown impacts caused by proposed MPWSP feedwater pumping. As part of the groundwater
modeling effort described in Appendix E2 of the Draft EIR/EIS, a capture‐zone, or feedwater source‐area,
analysis for the proposed MPWSP slant wells was conducted using particle tracking, a steady‐state
version of the NMGWM, and three different average values for the regional background hydraulic
gradient. These average gradients were artificially imposed on the groundwater flow model.10 Each of
these three hydraulic gradients were oriented in the same direction and assumed that the regional
groundwater flow direction in the MPWSP area is from the subsea portions of the Dune Sand Aquifer
9

http://skytem.com/geophysical‐surveys/
As explained in Appendix E2 of the Draft EIR/EIS, the hydraulic gradients were artificially imposed because in the
superposition model used for the forecast scenarios, the initial water levels and boundary conditions were set to zero.
Consequently there was no regional background hydraulic gradient in the simulations.

10
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and the 180‐Foot Aquifer toward the inland portions of these aquifers, i.e., landward gradients.
Under these conditions, feedwater for the desalination plant would largely be drawn from the subsea
portions of the aquifers beneath Monterey Bay. However, it is important to note that concerted and
successful efforts have been underway for many years, led by the MCWRA and its predecessor agency,
to increase groundwater levels in the inland, seawater‐intruded areas of the SVGB to slow, halt, or
reverse seawater intrusion.7 If these mitigation efforts continue to be successful, as will likely be
required under the Sustainable Groundwater Management Act (SGMA), the magnitude of the landward
hydraulic gradient will decrease as inland groundwater levels increase, thus the shape of the capture
zone and extent of the source area for the proposed slant wells will change substantially.
A hypothetical capture zone in the presence of a landward regional hydraulic gradient is shown
conceptually on Figure 6a (i.e., conceptual in the sense that it is not drawn to scale and not calculated
based on specific pumping rates). The capture zone depicted on Figure 6a is an idealized version of the
capture zones shown on Figure 5‐6 of Appendix E2 of the Draft EIR/EIS. Current groundwater conditions
in the SVGB are such that the capture zone for the proposed slant wells would be conceptually similar to
Figure 6a, and the source area for the slant wells would predominantly be the subsea portions of the
aquifers. This hydraulic gradient direction occurs because inland groundwater elevations are currently
below sea level in a substantial portion of the SVGB.
Two conceptual illustrations of possible future changes to the slant‐well capture‐zones are shown on
Figures 6b and 6c. For purposes of understanding the three conceptual illustrations on Figure 6, the
only difference between the three is the direction of the regional hydraulic gradient. Furthermore, the
illustrated changes in gradient direction from Figure 6a to Figure 6b and Figure 6c are caused only by
increases in inland groundwater elevations. Figure 6c shows the orientation of a hypothetical slant‐well
capture‐zone that would occur if inland groundwater levels were to increase above sea level. Any and
all changes to inland groundwater elevations would alter the geometry of the source area for the
proposed slant wells. Thus, there are an infinite number of capture‐zone geometries that could occur
between the end‐members illustrated in Figures 6a and 6c. Figure 6b shows an intermediate
hypothetical case that would occur if inland groundwater elevations increase to exactly sea level.
Thus, the continued success of ongoing seawater‐intrusion mitigation projects could potentially strand
the MPWSP desalination plant from its source of seawater.
Possible future groundwater conditions such as those described above were not evaluated or discussed
in Appendix E2 of the Draft EIR/EIS, even though the goal of MCWRA’s ongoing seawater‐intrusion
control efforts is to increase inland groundwater levels, and such conditions may be considered to be
reasonably foreseeable. As such, the Draft EIR/EIS failed to consider that a more substantial fraction of
freshwater resources may be captured during feedwater pumping than has been assumed.
2.3

Insufficient Evaluation of the 900‐Foot Aquifer

Discussion of the 900‐Foot Aquifer is limited in the Draft EIR/EIS. The lack of discussion implies to the
reader that potential impacts or harm to the 900‐Foot Aquifer from proposed MPWSP feedwater
pumping were assumed to be negligible; however, this is not clearly stated. The 900‐Foot Aquifer is a
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significant water resource for the City of Marina and others in the area. Therefore, discussion of the
potential implications of the MPWSP project on this resource should be an integral part of the overall
evaluation and should be discussed in detail.
The groundwater modeling evaluations conducted for the Draft EIR/EIS do not address potential impacts
to the 900‐Foot Aquifer from proposed MPWSP pumping. First, the higher‐resolution CEMEX area
model described in the April 2015 Draft EIR (DEIR) for the MPWSP did not extend deeper than the
400‐Foot Aquifer, and in any case was not included for evaluation purposes in the Draft EIR/EIS.
The NMGWM described in both the April 2015 DEIR and the current Draft EIR/EIS does not evaluate
the 900‐Foot Aquifer beyond a cursory level. For instance, aquifer parameters in model layers 5
through 8 (which are used to represent the 400‐Foot Aquifer, the 900‐Foot Aquifer, and overlying
aquitards) are treated as single zones. Gradational hydraulic conductivity values were used for model
layers 5 and 6, but there is no explanation of how the gradational patterns were determined.
Hydraulic conductivity in model layers 7 and 8 were assigned single values and the spatial distribution of
hydraulic conductivity was considered to be homogeneous, even though all available data indicate that
the entire thickness of the aquifer system in the MPWSP area is extremely heterogeneous.
Other deficiencies in the evaluation of the 900‐Foot Aquifer include the following:

2.4



The potential impacts of downward vertical flow from shallower seawater‐contaminated
aquifers (identified during the geophysical investigations discussed earlier in this memorandum)
were not discussed or evaluated, despite clear evidence that vertical flow is known to occur in
the MPWSP area (e.g., in Figures 4.2‐3 and 4.4‐3 of the Draft EIR/EIS).



The discussion in the Draft EIR/EIS section on Groundwater Elevations and Flow Directions
(Section 4.4.1.3) does not cover groundwater flow or response to pumping with respect to the
900‐Foot Aquifer.



The Direct and Indirect Effects section of the Draft EIR/EIS (Section 4.4.5) does not mention the
900‐Foot Aquifer:
o

Evaluation with regard to the effect of groundwater extraction from the shallow
aquifers does not include analysis of the impact of changes to groundwater flow and
water quality in the 900‐Foot Aquifer;

o

There is no discussion of mitigation measures for potentially degrading or reducing the
water supply in the 900‐Foot Aquifer; and

o

Potential changes in groundwater flow in the 900‐Foot Aquifer as a result of injection at
the new Aquifer Storage and Recovery (ASR) wells were not discussed and no impact
analysis was provided.

Alignments of Proposed Slant Wells Not Substantially Beneath the Seafloor

In the Draft EIR/EIS, the proposed MPWSP slant wells are described as being components of the
seawater intake system for the desalination plant and as being beneath the seafloor of Monterey Bay,
which implies that the slant wells will be extracting seawater. It should be noted, however, that the
proposed alignments of the slant wells, as shown on Figure 3‐3a of the Draft EIR/EIS, are under the
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beach and not the seafloor. The proposed slant wells would be completed in the Dune Sand Aquifer and
the 180‐FTE Aquifer, largely within the City Limits of the City of Marina.
The length of well casing that would extend offshore was estimated in the Draft EIR/EIS by plotting a
projected year 2020 mean high water (MHW) line on a satellite‐image map of the beach. The offshore
portion was considered to be the portion of the well casing that would be seaward of this projected
MHW line (see Table 3‐2 and Figure 3‐3a of the Draft EIR/EIS). The design details for the proposed slant
wells were not included in the Draft EIR/EIS or the supporting publically‐available documents. 11
However, Figure 3‐3b of the Draft EIR/EIS gives a well length of 970 feet for nine of the proposed slant
wells and 684 feet for the test slant well. The estimated offshore portion of the slant wells is based on
climate change scenarios in which the high sea‐level rise was predicted to be 8.1 centimeters
(3.2 inches) by 2020 (see Table 3‐2 of the Draft EIR/EIS). It is stated in the Draft EIR/EIS that the
screened intervals of these wells will be less than the casing lengths given on Figure 3‐3b of the
Draft EIR/EIS. Nevertheless, these lengths can be used to estimate the percentage of well casing that
would be seaward of the MHW line.
Table 3‐2 of the Draft EIR/EIS provides additional factors that increase the length of well casings and
portions of the wells considered to be seaward of the MHW line; however, the document does not
explain how these factors were derived. It is not explained in the Draft EIR/EIS how the “envelope”
length was determined, nor was the rationale for adding these lengths explained in enough detail to
assess their validity. A second estimated length intended to account for erosion from a “100‐year
storm” was also added to the length of well casing that would be considered seaward of the MHW line.
However, no explanation is given as to how or why the impact of a storm or erosion would permanently
affect the position of the MHW line. Both of these added lengths act to show increased estimates in
Table 3‐2 of the Draft EIR/EIS of the length of well casing that would be seaward of the MHW line.
For illustration, JJ&A estimated the percentages of the proposed MPWSP slant well casings that would
be seaward of the MHW line shown in the Draft EIR/EIS. For purposes of our analysis, we did not
include the additional lengths estimated for the “envelope” or “100‐year storm,” because the rationale
for these additional casing lengths is not explained in the Draft EIR/EIS. The range of well‐casing lengths
seaward of the MHW line given in Table 3‐2 of the Draft EIR/EIS is 0 to 278 feet. Based on the total
length of the proposed well casings of 970 feet and the length of the test slant well casing of 684 feet
(also given in Table 3‐2 of the Draft EIR/EIS), the percentage of casing of individual wells seaward of the
MHW line ranges from 0 percent to 29 percent, with a non‐zero low of 7 percent and an average of
18 percent. Therefore, an average of 82 percent of the individual well casing lengths of the proposed
MPWSP slant wells would be landward of the projected 2020 MHW line and in the City of Marina; i.e.,
not under the seafloor.

11

On page 28 of Appendix E2 of the Draft EIR/EIS, it is stated in footnote 79 that Geosciences Support Services provided design
details of the proposed slant wells and layout to the current groundwater modeling consultant in a written communication.
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2.5

Groundwater Modeling Deficiencies

JJ&A finds six areas for which the groundwater modeling effort conducted for the Draft EIR/EIS, and
reported in Appendix E2, is deficient for evaluating the potential for adverse impacts to existing
groundwater users in the City of Marina from proposed MPWSP pumping. These deficiencies are due at
least in part to the use of a legacy model (the NMGWM) that was not developed and constructed for
this specific purpose, and that does not include newly available information regarding the
heterogeneous and vertically‐connected nature of the aquifer system.
The Draft EIR/EIS used a revised version of the same model that was used to evaluate the potential for
impacts to existing groundwater users from proposed MPWSP in the previous DEIR. According to
Appendix E2 of the April 2015 DEIR for the MPWSP,12
“The NMGWM was constructed by integrating the SVIGSM aquifer parameters, recharge and
discharge terms, boundary conditions and predictive scenarios to ensure consistency between
the two models. It has been used previously to evaluate several proposed projects in
the region…”
The SVIGSM (Salinas Valley Integrated Groundwater Surface Water Model) was developed for the
MCWRA approximately 25 years ago using a modeling platform that is generally no longer used, and has
been replaced by a more up‐to‐date platform that addresses several perceived deficiencies. For its time,
and considering the available computing resources, it was a detailed model of Salinas Valley hydrology.
However, it is important to recognize that by today’s standards the SVIGSM is obsolete and is not
capable of providing the level of analysis required of modern models. It is no longer used by the
MCWRA, which is currently collaborating with the U.S. Geological Survey (USGS) on a new, modern
model that is nearing completion (i.e., the Salinas Valley Integrated Hydrologic Model, or SVIHM).
The NMGWM is refined compared to the SVIGSM, however it was developed for a similar primary
purpose: to evaluate the impact of water projects on water supply and groundwater storage at a
regional scale.13 For “water‐supply models,” the required level of detail is much less than models
designed to evaluate project impacts that could degrade water quality, such as impacts due to
exacerbated seawater intrusion. This is primarily because of the level of detail needed to achieve the
modeling objectives for differing purposes. The tracking of particular parcels of water and inclusion of
specific or possible migration pathways are generally not necessary for water‐supply projects, because
the modeling objectives are typically tailored to evaluate bulk volumetric water supply and the project‐
related changes to groundwater levels and storage.
Conversely, particular parcels of water must be tracked accurately to evaluate the water quality impacts
due to project‐related degradation of water quality. Such models must also simulate the appropriate
processes as well as preferential migration/flow pathways in heterogeneous systems. In the case of the
proposed MPWSP, the ability to simulate and evaluate potential adverse impacts caused by exacerbated

12
13

http://www.cpuc.ca.gov/Environment/info/esa/mpwsp/deir_toc.html
See page 7 of Appendix E2 of the Draft EIR/EIS.
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seawater intrusion requires inclusion of density‐dependent flow and solute transport, neither of which
are included in the NMGWM described in the Draft EIR/EIS. An additional requirement of a focused
site‐specific model is that it must provide sufficient spatial resolution. For a finite‐difference model like
the NMGWM, the model cell dimensions would need to be much smaller than 200 foot by 200 foot cells
used in the NMGWM (e.g., cells on the order of 20 feet by 20 feet would be needed).
Water‐supply models typically perform very well for calculating the response of water levels and
changes in groundwater storage to pumping. As might be expected for a water‐supply model of this
type, which was used for the Draft EIR/EIS, it is stated in Appendix E2 that the NMGWM performance
assessment was conducted for the purpose of supporting the calculation of water‐level changes in
response to slant well pumping, and not for evaluating the potential adverse impacts from exacerbated
seawater intrusion.
The six areas for which the NMGWM was found to be deficient are discussed in detail in the
following subsections.
2.5.1

Modeling Objectives

Modeling objectives succinctly define the purpose of a modeling effort, so that detailed characterization
can be focused on those parts of the model that most control outcomes related to the stated purposes
of the model. Although not stated clearly in the Draft EIR/EIS, the modeling objectives for the revised
NMGWM are implied in Appendix E2 to be (1) delineate the area where drawdown is 1‐foot or greater
in response to proposed MPWSP pumping, (2) determine the source area(s) from where feedwater for
the proposed MPWSP desalination plant would be extracted, and (3) determine if proposed MPWSP
pumping would exacerbate seawater intrusion in the SVGB. As such, specific evaluation of potential
groundwater quality degradation in the City of Marina resulting from the MPWSP does not appear to
have been an objective of the modeling study.
JJ&A’s review of Appendix E2 and other portions of the Draft EIR/EIS indicate these modeling objectives
are insufficiently defined or incompletely addressed. Thus, the potential for adverse impacts to wells in
the City of Marina from the proposed MPWSP has not been adequately evaluated by the modeling
studies in the Draft EIR/EIS.
2.5.1.1 Modeling Objective 1
The first modeling objective essentially defines the area where Project drawdown effects will occur
(the Area of Project Effects or APE) that will be further evaluated to determine their significance based
on the predicted drawdown within the area. To achieve the first modeling objective (delineating the
area where drawdown is 1‐foot or greater in response to proposed MPWSP pumping), a “superposition”
version of the NMGWM was utilized. Importantly, the superposition technique used analyzed only the
effects of proposed MPWSP pumping, without considering cumulative pumping in the area or the
numerous other stresses on groundwater that have occurred and will continue to occur in the SVGB.
The modeling methodology may be adequate to define the APE and to evaluate interference drawdown
impacts to existing wells in the area, but it is not sufficiently refined to be useful for evaluating the
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potential for water quality impacts to water supplies from proposed MPWSP feedwater pumping within
the defined area.
In addition, the approach is not useful for informing the analysis of
cumulative impacts.
Proposed MPWSP pumping will never be the only stress on the aquifers in the vicinity of the Project.
It is the cumulative combination of all the groundwater stresses in the SVGB that will have impacts on
the DWR‐designated medium‐priority Monterey Subbasin and the critically overdrafted 180/400‐Foot
Aquifer Subbasin. Without consideration of these other stresses, such as seasonal trends, municipal and
agricultural pumping, and droughts, the cumulative impact of proposed MPWSP pumping on
groundwater levels that will control the migration of degraded groundwater in the Project vicinity
cannot be determined accurately. For example, the totality of current stresses might be manageable at
the basin level, but the addition of MPWSP pumping could potentially cause the new state of stresses to
be unmanageable and to induce migration of seawater or degraded groundwater to new areas.
Furthermore, the hydrogeological conceptual model used for the NMGWM is not defined with enough
precision to support determining the potential for adverse water quality impacts to groundwater in the
City of Marina, especially considering newly available information regarding the heterogeneous and
vertically connected nature of the aquifer system. Finally, the 180/400‐Foot Subbasin is designated as
being in a state of critical overdraft, which means that adverse impacts are occurring to which the
project would make a cumulatively considerable contribution unless mitigated or accepted.
2.5.1.2 Modeling Objective 2
The second modeling objective, determine the source area(s) where feedwater for the proposed
MPWSP desalination plant would be extracted, examines only one possible scenario and ignores other
planned and reasonably foreseeable changes (as described above in Section 2.2). This single scenario is
based on current regional groundwater flow patterns, in which the natural, pre‐development seaward
groundwater flow direction has been reversed due to pumping, which has led to extensive inland
seawater intrusion in the SVGB. Current groundwater conditions cause the primary source area for the
proposed MPWSP wells to be the subsea portions of area aquifers. However, efforts to control
seawater intrusion are based on actions intended to cause inland groundwater levels to increase.
If mitigation efforts continue to be successful and inland groundwater levels increase, the source area
for the proposed MPWSP wells will be modified concomitantly and will include an increasing amount of
water from inland areas. If the natural regional groundwater flow direction is restored, the primary
source area for the proposed MPWSP wells will be from the inland areas, not from the subsea portions
of the aquifers. Thus, this modeling objective was incompletely addressed.
2.5.1.3 Modeling Objective 3
The third modeling objective, determine if proposed MPWSP pumping would exacerbate seawater
intrusion in the SVGB, cannot be adequately evaluated with the NMGWM (see Section 1.2.2 above).
The NMGWM does not have the capability to simulate density‐dependent subsurface flow and does not
include solute transport, which are two of the governing processes for groundwater flow and
water‐quality impacts in seawater‐intruded aquifers. Furthermore, the NMGWM does not sufficiently
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characterize the degree of aquifer heterogeneity or the actual distribution of seawater‐intruded
groundwater. This modeling objective was incompletely addressed.
2.5.2

Model Construction and Revisions

Most of the groundwater modeling analysis reported in Appendix E2 of the Draft EIR/EIS is focused on
updating and revising the previous version of the NMGWM,14 which as noted above appears to have
been originally developed as a water‐supply model for other purposes. MODFLOW‐2000 was utilized in
the revised version of the NMGWM used for the Draft EIR/EIS. Among the many modifications and
revisions was the inclusion of the Fort Ord Salinas Valley Aquitard (FO‐SVA). Appendix E2 states that the
FO‐SVA and a transition zone west of the FO‐SVA were added as new hydraulic conductivity zones to
Layer 3 of the NMGWM. These two new zones are shown in map view on Figures 3.4a and 3.4b of the
Draft EIR/EIS. One or both of these zones should be identifiable on Figures 3.2b, 3.2c, or 3.2f of the
Draft EIR/EIS, which are vertical cross‐sections through the NMGWM, but they are not shown.
Appendix E2 of the Draft EIR/EIS states that MODFLOW has limitations for simulating steep vertical
gradients, which occur in the MPWSP area and are important for evaluating the potential for
groundwater degradation in the City of Marina as a result of the Project. JJ&A is unaware of any
inherent inability of MODFLOW to simulate steep vertical gradients. Such difficulties can, however, arise
in models that use a quasi‐three‐dimensional approach15 (which is not the case for the NMWGM), or
models with an insufficient number of model layers. It should be noted that the number of model layers
in the NMGWM was not refined.
With these deficiencies in model construction, especially in light of the newly available information
regarding the heterogeneous and vertically‐connected nature of the aquifer system, the model used for
impact evaluation in the Draft EIR/EIS cannot adequately support the evaluation of potential adverse
impacts to existing groundwater users in the City of Marina. The potential or probability for adverse
impacts cannot be effectively evaluated with the NMGWM in its current form.
2.5.3

Subsurface Seawater Flow and Intrusion

Seawater is denser than fresh water, which imparts a significant downward vertical gradient and driving
force for the movement of seawater and brackish groundwater in aquifer systems that are intruded by
seawater in shallower levels, such as in the MPWSP area. For the modeling effort described in
Appendix E2 of the Draft EIR/EIS, the effects of variable water density were assumed to be negligible.
This may be a correct assumption for simulating drawdown and groundwater storage changes due to
MPWSP pumping. It is unlikely to be true for evaluating the potential exacerbation of seawater
intrusion, especially if the exacerbation is due to vertical flow of seawater and degraded groundwater
from shallower to deeper levels of the aquifer system in the MPWSP vicinity.
14

The previous version of the NMGWM is not discussed in detail in this memorandum. A detailed review of this previous
version was conducted by Lawrence Berkeley Laboratory and is reported in Appendix E1 of the Draft EIR/EIS. A report on the
development and application of the previous version of the NMGWM was included in Appendix E2 of the April 2015 Draft EIR
for the MPWSP (http://www.cpuc.ca.gov/Environment/info/esa/mpwsp/deir_toc.html).
15
In the quasi‐three‐dimensional approach, aquitards are not included as individual model layers as a simplifying assumption.
This is common in water‐supply models.
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Vertical migration of seawater‐intruded groundwater is known to occur from the 180‐Foot Aquifer to
the 400‐Foot Aquifer. 16 Downward vertical gradients in the MPWSP area are due to existing
groundwater pumping and the density difference between seawater and fresh water. Because pumping
in the 900‐Foot Aquifer to date has not been as widespread or extensive as in the 400‐Foot Aquifer, it is
not known if significant vertical migration of seawater‐intruded groundwater has occurred or will occur
to the 900‐Foot Aquifer from the 180‐Foot or 400‐Foot aquifers.
Although there are no well data currently available that indicate seawater intrusion in the 900‐Foot
Aquifer, the ERT data in Goebel et al. (2017) indicate that in many areas of the Monterey Bay coastline,
salt water is present to at least a depth of 920 feet. Proposed MPWSP pumping could redistribute
seawater‐intruded groundwater in and around the City of Marina in unpredictable ways, due to
heterogeneity in the spatial distribution of seawater‐intruded groundwater and hydraulic conductivity
(as discussed in Section 2.1 above).
Deficiencies in the parameterization of hydraulic conductivity and the lack density‐dependent
groundwater flow and solute transport prevent the NMGWM from supporting adequate assessment of
the potential adverse impacts to existing groundwater users in the City of Marina from MPWSP
pumping. Further details with regard to hydraulic conductivity parameterization are discussed below in
Section 2.5.4.
2.5.4

Parameterization, Model Calibration, Performance Assessment, and Uncertainty Analysis

Parameterization refers to the manner in which aquifer parameters in a model, particularly hydraulic
conductivity, are assigned to individual model cells. The simplest method is the homogenous case, in
which the same value of hydraulic conductivity is assigned to all model cells. In recognition of geologic
variability and to make parameterization more realistic, models are often divided into parameter zones,
in which each zone is assigned a single, different hydraulic conductivity. More sophisticated
parameterization methods use statistical approaches to assign spatially variable parameter distributions
to model cells. Such methods can be applied to an entire model domain defined as a single zone, or
different parameter distributions can be assigned to each of multiple zones within a model domain, in
which the zones generally represent different geologic or hydrogeologic units.
The NMGWM was constructed using the zoned approach in model layers 2 through 4, in which single
values of aquifer parameters were assigned to individual zones within each layer.17 In model layers 5
and 6, zones were not used and the spatial distribution of hydraulic conductivity was defined to be
variable across each layer, but the method that was used to determine the spatial distribution is not
described. The bottom two layers, which include the 900‐Foot Aquifer, were assigned single values for
each entire layer. As noted above, this type of model construction may be adequate for a
“water‐supply” model, but it does not support adequate assessment of the potential adverse impacts to
existing groundwater users in the City of Marina from MPWSP pumping.
16

Kennedy/Jenks Consultants, 2004. Hydrostratigraphic analysis of the northern Salinas Valley. Prepared for the Monterey
County Water Resources Agency by Kennedy/Jenks Consultants, dated May 14, 2004.
17
Model layer 1 was used only to simulate the influence of Monterey Bay.
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After initial parameter values are assigned to model cells, model performance is typically evaluated
using several statistical criteria that compare simulated values to observed values of model variables
such as groundwater levels. Parameter values are then updated during model calibration in an effort to
improve model performance by minimizing residual differences, i.e., minimizing the differences
between simulated and observed values. Detailed procedures for calibrating groundwater flow models
can be found in several references.18 Briefly, recommended procedures include conducting a parameter
sensitivity analysis, trial‐and‐error (manual) adjustment of calibration parameters, automated
parameter estimation to improve initial calibration, and conducting an uncertainty analysis.
Performance of the NMGWM was assessed in Appendix E2 of the Draft EIR/EIS, but there is minimal
discussion of how or if model performance was improved (i.e., if the model was calibrated), or if such
improvements were attempted, after the initial assignment of hydraulic conductivity values to the
model cells. Appendix E2 lacks discussions of a model calibration procedure that was conducted after a
parameter sensitivity analysis, prior to simulating the forecast scenarios.
A large suite of model runs were conducted to evaluate a variety of slant‐well pumping and return‐
water scenarios. Parameter sensitivities for the NMGWM were calculated for horizontal and vertical
hydraulic conductivity values. The uncertainty related to these parameters was evaluated by varying the
ratio of horizontal to vertical hydraulic conductivity in additional forecast scenario model runs, to
evaluate the impact of different values on the model‐calculated cone of depression caused by simulated
slant well pumping. Automated parameter estimation and the associated uncertainty analysis were not
discussed in Appendix E2, relative to minimizing simulation residuals, prior to conducting
forecast scenarios. Data uncertainty, hydrogeological conceptual model uncertainty, and uncertainty
related to choice of parameterization methods were also not discussed.19
Because the NMGWM model was originally developed for other purposes, our opinion is that the
parameterization is too simplified to fully evaluate the potential or probability of adverse impacts to
groundwater users in the City of Marina from proposed MPWSP pumping. This opinion is especially
relevant in light of the newly available information regarding the heterogeneous, vertically‐connected
nature of the aquifer system, the presence of significant downward vertical hydraulic gradients, and the

18

See for example:
ASTM, 2008. Standard Guide for Calibrating a Ground‐Water Flow Model Application. American Society for Testing Materials
International (ASTM), Designation D 5981 – 96 (Reapproved 2008).
Faunt, C.C., ed., 2009. Groundwater Availability of the Central Valley Aquifer, California. U.S. Geological Survey Professional
Paper 1766, 225 p.
Hanson, R.T., Schmid, W., Faunt, C.C., Lear, J., and Lockwood, B., 2014. Integrated Hydrologic Model of Pajaro Valley, Santa Cruz
and Monterey Counties, California. U.S. Geological Survey Scientific Investigations Report 2014–5111, 166 p.
Hill, M.C. and Tiedeman, C.R., 2007. Effective Groundwater Model Calibration, with Analysis of Data, Sensitivities, and
Uncertainty. John Wiley and Sons, Inc., Hoboken, NJ, 455 p.
Phillips, S.P., Rewis, D.L., and Traum, J.A., 2015. Hydrologic model of the Modesto Region, California, 1960–2004: U.S.
Geological Survey Scientific Investigations Report, 2015–5045, 69 p.
19
Deficiencies such as these were also noted in: Abrams, 2015. Groundwater Model Review, CPUC Monterey Peninsula Water
Supply Project DEIR. Technical Memorandum prepared for the City of Marina by Robert H. Abrams, Consulting Hydrogeologist,
dated June 29, 2015.
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potential for exacerbated seawater intrusion. In addition, insufficient information is provided regarding
the model calibration process to understand the reliability or uncertainty of the analysis.
2.5.5

Superposition Approach

As stated in Appendix E2 of the Draft EIR/EIS, because of known “problems with specified initial water
levels and boundary conditions” and the “complex nature of simulating recharge and discharge
processes in the Salinas Valley Groundwater Basin,” the theory of superposition was used in an attempt
to remove the impact of these model deficiencies. A superposition version of the NMGWM was
implemented by setting the boundary and initial conditions to fixed groundwater elevations of zero.
However, it should be noted that model performance is a function of boundary and initial conditions, as
well as aquifer parameters. Changing any of these model components changes the model performance.
Because of the manner in which the superposition approach was used in the NMGWM to simulate the
model forecast scenarios, the model deficiencies identified by the authors of Appendix E2 remain in the
model and thus the true model performance on which the forecast scenarios are based is
actually unknown.
The success of superposition modeling in estimating drawdown is dependent on using the correct
hydrogeological conceptual model, and performing calibration to the extent needed to support the
modeling objectives. As discussed above, the NMGWM was not designed at a scale appropriate to
evaluate the potential or probability of adverse water quality impacts to groundwater users in the City
of Marina resulting from MPWSP pumping. In addition, the superposition approach cannot be used to
evaluate the impact of possible exacerbated seawater intrusion. Furthermore, as noted in
Section 2.5.1.1 above, the superposition approach cannot evaluate the cumulative drawdown impacts
that are inherent in the highly developed SVGB.
2.5.6

Boundary and Initial Conditions

The NMGWM deficiencies identified by the authors of Appendix E2 of the Draft EIR/EIS and noted above
are attributed to the SVIGSM, particularly for errors related to initial and boundary conditions.
Errors such as these should have been corrected before the NMGWM was used to evaluate the
potential or probability of adverse impacts to groundwater users in the City of Marina from
MPWSP pumping. Without correcting these errors, the results of NMGWM forecast scenarios for
evaluating the impacts of MPWSP pumping are unreliable and cannot be depended upon to predict
future impacts.
As noted above, the MCWRA and the USGS have nearly completed a new basin‐wide model, SVIHM
(developed with MODFLOW‐OWHM), to replace the SVIGSM.
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This model has far more capabilities than the outdated SVIGSM.20 One of these capabilities is the ease
with which local‐scale “child” models with increased spatial resolution can be developed within the
regional‐scale basin “parent” model using the local‐grid refinement technique (LGR). LGR is a more
robust method of applying boundary and initial conditions to child models than the procedure used to
apply SVIGSM boundary and initial conditions to the NMGWM. LGR allows the stresses simulated in the
child model to feedback to the parent model, which allows dynamic adjustment of the boundary
conditions at the boundaries between the parent and child models. Furthermore, MODFLOW‐OWHM is
designed to use the MODFLOW Seawater Intrusion Package, in addition to being able to interface with
solute transport models.
3.0

SUMMARY AND CONCLUSIONS

It is the opinion of JJ&A that the Draft EIR/EIS is incomplete from a technical perspective and that the
potential impacts to groundwater users in the City of Marina from the proposed MPWSP have not been
adequately evaluated. In addition, the cumulative impacts of the project with existing pumping and
reasonably foreseeable changes have not been adequately evaluated, especially in the critically
overdrafted 180/400‐Foot Aquifer Subbasin, where any contribution to existing adverse impacts would
be cumulatively considerable. The technical deficiencies identified herein should be addressed and a
revised Draft EIR/EIS prepared before certification by the CPUC and MBNMS. These revisions should be
undertaken with consideration of all of the substantive available evidence, appropriate modeling
techniques, and reasonably foreseeable future groundwater conditions so that the full suite of potential
adverse impacts to groundwater resources and water supplies can be evaluated, including exacerbated
seawater intrusion and impacts to the 900‐Foot Aquifer.

20

Bakker, Mark, Schaars, Frans, Hughes, J.D., Langevin, C.D., and Dausman, A.M., 2013, Documentation of the seawater
intrusion (SWI2) package for MODFLOW: U.S. Geological Survey Techniques and Methods, book 6, chap. A46, 47 p.
Hanson, R.T., Boyce, S.E., Schmid, Wolfgang, Hughes, J.D., Mehl, S.M., Leake, S.A., Maddock, Thomas, III, and Niswonger,
R.G., 2014, One‐Water Hydrologic Flow Model (MODFLOW‐OWHM): U.S. Geological Survey Techniques and Methods
6–A51, 120 p.
Mehl, S.W. and Hill, M.C., 2005. MODFLOW‐2005, the U.S. Geological Survey Modular Ground‐Water Model –
Documentation of Shared Node Local Grid Refinement (LGR) and the Boundary Flow and Head (BFH) Package. U.S.
Geological Survey Techniques and Methods 6‐A12, 68 p.
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Appendix 2

MARINA COAST WATER
DISTRICT WATER SUPPLY
PLANNING OVERVIEW
FEBRUARY 2017

1

MCWD SERVICE POPULATION

Source: MCWD 2015 Urban Water Management Plan, June 2016

2

MCWD SUPPLY NEEDS

Source: MCWD 2015 Urban Water Management Plan, June 2016
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MCWD SERVICE AREA












Central Marina
Armstrong Ranch
U.S. Army (Ord)
CSUMB (Ord)
Del Rey Oaks (Ord)
City of Monterey (Ord)
County of Monterey (Ord)
UCMBEST (Ord)
City of Seaside (Ord)
State Parks and Rec. (Ord)
Marina Ord Community (Ord)

Source: MCWD 2015 Urban Water Management
Plan, June 2016
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MCWD WATER SUPPLY PLANNING
• RUWAP RECYCLED WATER PROJECT
• ARMSTRONG RANCH PROJECT (EKI STUDY)
• HOPKINS GROUNDWATER ANALYSIS
• STANFORD ERT STUDY

• FORA 3-PARTY MOU PROCESS
• SUSTAINABLE GROUNDWATER MANAGEMENT
• GSA FORMATION
• INCREASED DEEP AQUIFER(S) MANAGEMENT
• THOROUGH MPWSP EIR REVIEW
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RUWAP RECYCLED WATER
PROJECT OVERVIEW
• MCWD/MRWPCA COLLABORATION PROJECT
• IRRIGATION WATER FOR MCWD CUSTOMERS
• INJECTION PIPELINE- SEASIDE SUBBASIN
• MCWD PHASE 1: 600 AFY (2019)
• MCWD PHASE 2: 827 AFY (2025+)
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RUWAP RECYCLED WATER
PROJECT OVERVIEW

7

ARMSTRONG RANCH PROJECT (EKI STUDY)
PROJECT DESCRIPTION
• RECHARGE EXCESS STORM AND OFFSEASON WASTEWATER FLOWS
• MAYBE COUPLED WITH BRACKISH GW
TREATMENT
• UP TO 6,000 AFY OF NEW SUPPLY
(PRELIMINARY)

DRAFT

• PROTECTS EXISTING BASIN USERS
FROM SEAWATER INTRUSION

8

HOPKINS
GROUNDWATER
CONSULTANTS
ANALYSIS

DRAFT

PROJECT DESCRIPTION
ANALYZE MPWSP PROJECT DATA
UNDERSTAND POTENTIAL IMPACTS
FROM THE PROJECT

ARMSTRONG RANCH

9

ARMSTRONG RANCH PROJECT (EKI STUDY)
~ARMSTRONG RANCH

PROJECT DESCRIPTION
• UTILIZES EXISTING FRESHWATER
LENSE IN DUNE/180
• NATURAL FLOW PATH FROM DUNES
TOWARD OCEAN AND BACK INTO 180
• DUNES RECHARGE PROVIDES
SEAWATER BARRIER AND 180
RECHARGE
• STUDY CONFIRMED HOPKINS
ANALYSIS OF FRESHWATER LENSE
THROUGHOUT ENTIRE AREA

DRAFT
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STANFORD
ERT PROJECT
PROJECT DESCRIPTION
• 3D MODEL TO CONFIRM EXTENTS
OF FRESHWATER AND INTRUSION
FRONT

DRAFT
ARMSTRONG RANCH

• POTENTIAL TO GATHER DOWN TO
900 FEET (DEEP AQUIFER)
• COMPLEMENTS OTHER STANFORD
RESEARCH FOR COMPLETE
REGIONAL PICTURE
• TARGETED FOR MAY 2017
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THREE PARTY MOU PROCESS
• COLLABORATION PROJECT (FORA, MRWPCA, MCWD)
• DEVELOP 973 AFY FOR ORD COMMUNITY
• ANALYZE FEASIBILITY OF OPTIONS:
• OCEAN DESALINATION
• CONSERVATION
• EXPANSION OF WASTEWATER REUSE
• BRACKISH DESALINATION
• SURFACE WATER
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SUSTAINABLE GROUNDWATER
MANAGEMENT
• 100% GROUNDWATER DEPENDENT (4,025 AFY)
• BY 2035, 74% GROUNDWATER (9,075 AFY)
• MCWD “GSA” NOTIFICATION, SEPTEMBER 2016
• COUNTY FILED ‘OVERLAP’ IN DECEMBER, NEEDS RESOLUTION
• WATER SUPPLY PROJECTS ARE PART OF GSA EFFORTS
13

14

1
8

THE SALINAS VALLEY GROUNDWATER
SUBBASINS

7
2

6
MCWD
SERVICE AREA
(APPROX.)

3

4

No.
1
2
3
4
5
6
7
8

Name
180/400
East Side
Forebay
Upper Valley
Paso Robles
Seaside
Langely
Monterey

Priority
HIGH-CRITICAL
HIGH
MEDIUM
MEDIUM
HIGH-CRITICAL
MEDIUM
MEDIUM
MEDIUM

5
15

MCWD GSA
BOUNDARY
Source: MCWD Notice of Intent
to DWR on Sept 16, 2016
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SUSTAINABLE GROUNDWATER
MANAGEMENT-DEEP AQUIFER
• MCWD ORD WATER RIGHTS OF 6,600 AFY
• PEAK USE (1984) & AVERAGE USE (1988-1992)

• RECHARGED BY LEAKAGE FROM OVERLYING AQUIFERS
• AG INCREASING USE IN DEEP AQUIFER
• REQUIRES UPDATED STUDY AND MANAGEMENT APPROACH
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SUSTAINABLE GROUNDWATER
MANAGEMENT-DEEP AQUIFER
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SUSTAINABLE GROUNDWATER
MANAGEMENT-MPWSP CONCERNS
• OCEAN DESAL PLANT PUMPS GROUNDWATER
• CAL AM HAS NO GROUNDWATER RIGHTS
• PROBLEMATIC VIEW THAT CURRENT GROUNDWATER HAS “NO BENEFICIAL
USE”

19

SUSTAINABLE GROUNDWATER
MANAGEMENT-MPWSP CONCERNS
• PROBLEMATIC GROUNDWATER MITIGATION PROPOSAL
• MODEL DOESN’T APPEAR TO USE HOPKINS DATA (UNDER REVIEW)
• WOULD YOU BET THE FUTURE OF OUR GROUNDWATER ON THIS MODEL?
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SUSTAINABLE GROUNDWATER
MANAGEMENT-MPWSP CONCERNS
WHAT HAPPENS IF WE LOSE OUR GROUNDWATER?
• INCREASED COSTS FOR “REPLACEMENT” WATER SUPPLIES
• HOME/PROPERTY VALUES?
• BUSINESS IMPACTS?
• BARRIER TO FORT ORD REUSE PLAN; GENERAL PLANS
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MCWD WATER SUPPLY PLANNING
• RUWAP RECYCLED WATER PROJECT
• ARMSTRONG RANCH PROJECT (EKI STUDY)
• HOPKINS GROUNDWATER ANALYSIS
• STANFORD ERT STUDY

• FORA 3-PARTY MOU PROCESS
• SUSTAINABLE GROUNDWATER MANAGEMENT
• GSA FORMATION
• INCREASED DEEP AQUIFER(S) MANAGEMENT
• THOROUGH MPWSP EIR REVIEW
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QUESTIONS?
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Appendix 3

The Acquisition of Geophysical Data
Along the Monterey Coast
Meredith Goebel, Adam Pidlisecky, Rosemary Knight

Half the world's population lives within 60 km of the coast.

groundwater provides water supply

Some of the richest ecosystems on the planet are found within
a kilometer of the coast.
groundwater provides nutrients
through submarine groundwater discharge
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Proactive Groundwater Management
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Proactive Groundwater Management
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Proactive Groundwater Management
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or other actions
Proactive Groundwater Management
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Proactive Groundwater Management
requires modeling to predict
outcomes of actions
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Proactive Groundwater Management
Where’s the saltwater?
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Mapping Saltwater Intrusion
-uses well data

Monterey Bay

Based on maps available on websites:
Monterey County Water Resources Agency
Pajaro Valley Water Management Agency
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Saltwater in Underlying Aquifer

Monterey Bay

Based on map available on website:
Monterey County Water Resources Agency
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Seaside Basin Watermaster
Monitoring Wells

Monterey Bay

“Sentinel Wells”
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Electrical Resistivity is a measure of

• Clay content
• Amount of water in a material
• Salinity of the water
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Wells provide a limited picture

?
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Proactive Groundwater Management
requires modeling to predict
outcomes of actions
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CA Dept of Water Resources

?

?
Use this groundwater model to make predictions about outcomes of actions

?
Use this groundwater model to make predictions about outcomes of actions.
Because we don’t know everything about the subsurface, there is uncertainty in the model.

?
Use this groundwater model to make predictions about outcomes of actions.
Because we don’t know everything about the subsurface, there is uncertainty in the model.
This results in uncertainty in predictions, that should be presented.

?
Use this groundwater model to make predictions about outcomes of actions
Because we don’t know everything about the subsurface, there is uncertainty in the model.
This results in uncertainty in predictions, that should be presented.
e.g. Once this action is taken, our best guess is X, but there is a 20% chance that Y will happen.

Wells provide a limited picture

?
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Electrical Resistivity

Land Electromagnetic
Methods

Airborne & Satellite
Methods

Photo: Skytem
Photo: USGS, OGW
Photo: Nick Odlum

Seismic Reflection

Photo: USGS, OGW

Ground Penetrating Radar

Photo: Liz Morrin

Surface Nuclear Magnetic
Resonance

Photo: Andrew Parsekian

?
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Geophysical Imaging Methods (+ wells)

?
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Sentinel Geophysics:
Electrical Resistivity Imaging
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4 mile Pilot Study
Electrical Resistivity Tomography

4 mile Pilot Study
Electrical Resistivity Tomography

Property That is Imaged: Electrical Resistivity
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Shows the distribution of saltwater and freshwater to a depth of ~500 ft.
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Pidlisecky, Moran, Hansen, Knight (2015)

EIR/EIS released by Cal Am on the MPWSP. On page 4.4-31:
“Over the past few years, Stanford environmental geophysics researcher
Rosemary Knight has conducted a study to determine the viability of using
electrical resistivity techniques to study seawater intrusion along the coast of the
Monterey Bay.

34

EIR/EIS released by Cal Am on the MPWSP. On page 4.4-31:
“Over the past few years, Stanford environmental geophysics researcher
Rosemary Knight has conducted a study to determine the viability of using
electrical resistivity techniques to study seawater intrusion along the coast of the
Monterey Bay.
Professor Knight’s initial survey was conducted along a 4-mile segment parallel to
the beach between the cities of Seaside and Marina.
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EIR/EIS released by Cal Am on the MPWSP. On page 4.4-31:
“Over the past few years, Stanford environmental geophysics researcher
Rosemary Knight has conducted a study to determine the viability of using
electrical resistivity techniques to study seawater intrusion along the coast of the
Monterey Bay.
Professor Knight’s initial survey was conducted along a 4-mile segment parallel to
the beach between the cities of Seaside and Marina.
The study found that the electrical resistivity readings positively correlated with
measured TDS concentrations to a depth of 500 feet in four area groundwater
wells.”
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SBWM Sentinel Wells
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“The study found that the electrical resistivity readings positively correlated with
measured TDS concentrations to a depth of 500 feet in four area groundwater wells.”
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“The study found that the electrical resistivity readings positively correlated with
measured TDS concentrations to a depth of 500 feet in four area groundwater wells.”
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25 mile line



1000 ft deep

Meredith Goebel, Adam Pidlisecky, Rosemary Knight,
soon to appear, Journal of Hydrology

Data Acquisition: 25 miles over 14 days
WorleyParsons Geophysical Group + Stanford Researchers
Collaborator: Adam Pidlisecky, Univ. of Calgary; Chief Research Officer, ARANZ Geo

Photos: Eric Johnson
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Lower boundary blocking downward flow
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Likely geologic barrier
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Geophysical data provide much more than a correlation with well data.
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Proactive Groundwater Management
requires modeling to predict
outcomes of actions
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?
Use this groundwater model to make predictions about outcomes of actions
Because we don’t know everything about the subsurface, there is uncertainty in the model.
This results in uncertainty in predictions, that should be presented.
e.g. Once this action is taken, our best guess is X, but there is a 20% chance that Y will happen.
To reduce uncertainty – collect more data.

Water Table

Freshwater

Sealevel

Clay layer

a
Se

or
o
fl

Saltwater

r
wate
t
l
a
S

Freshwater

17

